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WAC 162-04-010 Definitions. In general, words are 
used in this title in the same meaning as they are used in 
the law against discrimination, chapter 49.60, Revised 
Code of Washington. See, in particular, RCW 49.60- 
.040. The following words are used in the meaning given, 
unless the context clearly indicates another meaning. 

"Administrative Procedure Act" means chapter 34.04 
RCW. 

"Age" means between 40 and 65 years of age. 

"Chairperson" means the chairperson of the commis- 
sion or the chairperson of a hearing tribunal, depending 
on the context. The word "chairperson" is used in the 
place of "chairman" where that word appears in the law 
against discrimination. The chairperson of the commis- 
sion is the member of the commission designated as 
chairman by the governor under RCW 49.60.050. 

"Clerk" means the clerk of the commission appointed 
pursuant to WAC 162-04-026. 

"Commission" means the Washington State Human 
Rights Commission. 

"Complainant" means a person who has filed a com- 
plaint under authority of RCW 49.60.230. 

"Complaint" means a formal complaint filed with the 
commission pursuant to RCW 49.60.230 and these rules. 

"Executive Secretary" means the executive secretary 
of the commission. 

"Handicap" is short for the term "the presence of any 
sensory, mental, or physical handicap" used in the law 
against discrimination, and means the full term. 

"Hearing Tribunal," or "tribunal," means a hearing 
tribunal constituted under RCW 49.60.250. 

"Law Against Discrimination" means chapter 49.60 
RCW. 

"Member" means a member of the commission, ex- 
cept where the context shows that a member of hearing 
tribunal is meant. 

"Protected class" means the persons who are members 
of (or who are treated as members of) one of the groups 
against whom discrimination is declared to be an unfair 
practice by the law against discrimination. Protected 
classes include persons between the ages of 40 and 65, 
persons of any race, creed, color, national origin, sex, or 
marital status, and persons who are handicapped. 

"Respondent" means one against whom a complaint 
has been filed under authority of RCW 49.60.230. [Or- 
der 37, § 162-04-010, filed 10/27/77; Order 30, § 162- 
04-010, filed 11/23/76; Order 23, § 162-04-010, filed 
7/21/75; Order 16, § 162-04-010, filed 5/22/74; Order 
9, § 162-04-010, filed 9/23/71; Order 7 (part), § 162- 
04-010, filed 1/19/68.] 
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WAC 162-04-020 Organization and operations. (1) 
Membership. The Washington state human rights com- 
mission consists of five members, one of whom is desig- 
nated as chairperson, appointed by the povernor for 
staggered five-year terms. 

(2) Meetings. The commission holds regular meetings 
commencing at 9:30 a.m. on the third Thursday of each 
month at various places throughout the state. The place 
of the meeting can be learned by writing or calling the 
commission. 

(3) Quorum. Three members constitute a quorum. The 
affirmative vote of a majority of those present is action 
of the commission when there is a quorum at a meeting. 

(4) Executive Secretary. The executive secretary is the 
commission's chief executive. He or she is responsible for 
carrying out the commission's programs and directing 
the commission's staff. 

(5) Authority and Duty. It is the commission's duty to 
administer the law against discrimination, chapter 49.60 
RCW, which has as its purpose the elimination and pre- 
vention of discrimination because of race, creed, color, 
national origin, sex, marital status, age or handicap. The 
commission has the authority and duty to, among other 
things: 

(a) Study and report on all things having an impact 
on human rights; 

(b) Make recommendations to the governor, legisla- 
ture, and agencies of state and local government; 

(c) Create advisory agencies and conciliation councils; 

(d) In the areas of employment, public accommoda- 
tions, real property transactions, credit transactions and 
insurance transactions, receive and process complaints of 
unfair practices, hold hearings, issue orders, and seek 
enforcement of the orders in court. 

(6) Offices. The commission's principal office is 402 
Evergreen Plaza Building, Seventh and Capitol Way, 
Olympia, Washington 98504. Branch offices are main- 
tained at the following locations: 


Seattle: 1601 Second Avenue Building 
Fourth Floor 
Seattle, Washington 98101 


Old National Bank Building 
1004 Paulsen Building 
Spokane, Washington 99201 


East Pasco Neighborhood Facility 
205 South Wehe 

Room 28 

Pasco, Washington 99301 


207 Hess Building 
901 Tacoma Avenue South 
Tacoma, Washington 98402 


Yakima Community Center 
1211 South 7th Street 
Yakima, Washington 98901 


401 Bellingham National 
Bank Building 
Bellingham, Washington 98225 


(7) Where to obtain information. Information on the 
application of the law against discrimination and much 


Spokane: 


Pasco: 


Tacoma: 


Yakima: 


Bellingham: 
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other information is available at all offices of the com- 
mission. Information that branch offices are not able to 
supply may be obtained from the clerk at the Seattle 
office. 

(8) Where to make submissions or requests. In cir- 
cumstances where no special provision is made by rule in 
this Title 162 WAC, submissions or requests to the 
commission may be directed to the executive secretary at 
the Olympia or Seattle office. [Order 37, § 162—04-020, 
filed 10/27/77; Order 30, § 162-04-020, filed 
11/23/76; Order 16, § 162—04—-020, filed 5/22/74; Or- 
der 10, § 162-04—020, filed 11/5/71; Order 9, § 162— 
04-020, filed 9/23/71; Order 7 (part), § 162—04-020, 
filed 1/19/68.] 


WAC 162-04-030 Public access to records. (1) Re- 
cords Available. 

(a) General rule and exceptions. All public records as 
defined by Initiative 276 (this includes photographs, 
tapes, and other materials as well as written documents) 
prepared, owned, used or retained by the Washington 
State Human Rights Commission shall be available for 
public inspection and copying during normal office hours 
in the office where they are located, except for the 
following: 

(i) Personal information in files maintained for the 
Commission's employees or members to the extent that 
disclosure would violate their right to privacy. 

(ii) The file, except for the complaint, compiled in in- 
vestigating a complaint filed under RCW 49.60.230, 
during the time until a finding as provided by RCW 49- 
.60.240 is reported to the Commission or the case is re- 
ferred to the attorney general for preparation for public 
hearing. Specific records in the file may be kept sealed 
and not made available after this time if the executive 
secretary has issued a protective order which states the 
general nature of the records and the reason why they 
are not open to inspection, and the records are exempt 
from public inspection under section 31 of Initiative 276. 

(iii) Preliminary drafts, notes, recommendations, and 
intra—agency memorandums in which opinions are ex- 
pressed or policies formulated or recommended, except 
that a specific record shall not be exempt when publicly 
cited by the Commission or another agency in connec- 
tion with any agency action. 

(iv) Records which are relevant to a controversy to 
which the Commission is a party but which records 
would not be available to another party under the rules 
of pretrial discovery for causes pending in the superior 
courts. 

(v) Any other information which is exempt from pub- 
lic inspection under section 31 of Initiative 276 and 
where disclosure would violate personal privacy or vital 
government interest. 

(b) Conditions which override the exceptions. Even 
where it comes within one of the above exceptions to 
public access, a particular record shall nevertheless be 


. available for inspection and copying if: 


(i) Its disclosure would not violate personal privacy or 
impair a vital governmental interest; 


General Provisions 


(ii) The information which would violate personal pri- 
vacy or impair a vital governmental interest can be de- 
leted from the record; or 

(iii) The record contains statistical information not 
descriptive of any readily identifiable person or persons. 

(2) Copying. Persons may copy any record which may 
be inspected. In offices where a copying machine is kept 
by the Commission, machine copies shall be made avail- 
able to a person on request. No charge shall be made for 
up to ten sheets in connection with a single request, but 
ten cents a sheet shall be charged for each sheet beyond 
ten. Copying facilities may be denied when making them 
available would unreasonably disrupt the operation of 
the office, because of the volume of copying or other 
valid reasons. The absence or unavailability of agency 
copying facilities shall be given weight in determining 
whether there are special circumstances justifying re- 
moval of a record from the office as provided in part (3) 
of this section. 

(3) Protection of Records. No record shall be allowed 
to be removed from a Commission office by anyone oth- 
er than a staff member or other officially authorized 
person unless special circumstances make the removal 
necessary or desirable, and protection of the record is 
reasonably assured. Before such removal is allowed a re- 
ceipt itemizing the contents of the record and giving the 
address and telephone number of the place where it will 
be kept shall be signed by the person taking the record 
and approved in writing by the person in charge of the 
office or division responsible for the record. 

(4) Personnel Records. Requests for inspection of ma- 
terials in the personnel files of Commission employees or 
members shall be referred to the executive secretary, or 
in his or her absence, the deputy director, and promptly 
acted upon by him or her. When inspection is denied, it 
shall be the responsibility of the person making that de- 
cision to issue within 24 hours the written statement re- 
quired by sections 31 (4) and 32 of Initiative 276 
identifying section 31(1)(b) as the exemption authoriz- 
ing withholding of the record, and explaining how in- 
spection of the record would violate the employee's or 
commissioner's right of privacy. The decision of the ex- 
ecutive secretary or deputy director shall be final agency 
action for purposes of judicial review. 

(5) Other records; Review of Denial. Requests for in- 
spection of records not in the personnel files of Commis- 
sion employees or members (that is, not covered by part 
(4) of this section) shall be acted upon immediately by 
the staff person who has charge of the record at the time 
the request is made. When that person believes that a 
request to inspect a record must be denied, he or she 
shall immediately contact his or her supervisor by tele- 
phone and obtain concurrance from the supervisor be- 
fore denying inspection. The supervisor shall then issue, 
or cause to be issued, the written statement required by 
sections 31(4) and 42 of Initiative 276 identifying the 
specific exemption authorizing the withholding of the 
record (or part) and briefly explaining how the exemp- 
tion applies to the record withheld. A copy of the state- 
ment shall be immediately delivered or mailed to the 
deputy director. 


162-04-050 


(6) Interpretation. It is the policy of the Washington 
State Human Rights Commission to carry out the spirit 
as well as the letter of Initiative 276, and thus to afford 
the public maximum access to its records, subject to 
necessary respect for the right of individuals to privacy 
and the need for efficient administration of government. 
This regulation shall be interpreted in light of that spirit 
and this policy. [Order 13, § 162-04-030, filed 
2/16/73.] 

Reviser's note: The reference in WAC 162-04-030(5) to section 42 
of Initiative 276 apparently refers to section 32 or RCW 42.17.320. 


WAC 162-04-040 State Environmental Policy Act. 
Pursuant to RCW 43.21C.120 and the SEPA Guide- 
lines, chapter 197-10 WAC, the Commission has re- 
viewed its authorized activities and has found them all to 
be exempt under the provisions of chapter 197-10 
WAC. [Order 27, § 162-04—040, filed 5/21/76.] 


WAC 162-04-050 Ethics and conflicts of interest. 
(1) Purpose. This section is intended to guide the com- 
mission's staff and commissioners on official ethics, and 
to carry out the policies and purposes of chapter 42.18 
RCW, the Executive Conflict of Interest Act, as provid- 
ed in RCW 42.18.250. 

(2) General Rule. It is the duty of all employees of the 
commission and of all commissioners to maintain the 
highest standard of ethics in all official actions, and spe- 
cifically to comply strictly with the requirements of the 
Executive Conflict of Interest Act, chapter 42.18 RCW. 

(3) Specific Matters. The following applications of the 
rule are for guidance on common problems and to serve 
as examples for extension by analogy; they are not a 
complete catalog of applications of the general rule: 

(a) Dealing with Parties. No commission employee 
who has duties with respect to a complaint pending be- 
fore the commission shall deal in any way with the com- 
plainant or respondent, on a business or personal basis, 
except for routine transactions done on the same basis as 
other members of the public transact business with the 
party. An employee may continue to deal privately with 
a public utility or continue to shop at a party's store, if 
the employee deals with appropriate customer service 
representatives or salespersons and does not identify his 
or her official position or mix official business into the 
transaction. In circumstances unlike these, employees 
shall either not deal with parties or shall report the 
matter to the employee's supervisor, who shall relieve the 
employee of responsibility for the case. Commissioners 
who have non-routine dealings with parties shall abstain 
from voting or other action on the matter. 

(b) Accepting Things of Value. No commission em- 
ployee or commissioner shall accept anything of eco- 
nomic value from a party to a complaint before the 
commission, or from any other person who is dealing 
with the commission, except under circumstances per- 
mitted in RCW 42.18.190. Permitting another person to 
pay for an employee's lunch is within the prohibition of 
this paragraph, but accepting a cup of coffee under nor- 
mal office hospitality is not. If the coffee is ordered in a 
restaurant the prohibition of this section applies. 
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(c) Honorariums for Speaking. If the speaking en- 
gagement is within the course of a person's official du- 
ties, acceptance of an honorarium or other compensation 
is prohibited. RCW 42.18.190. Payment of travel ex- 
penses and living expenses while traveling, or reimburse- 
ment of the commission for these expenses, is not 
prohibited, if the trip and payment arrangement have 
been approved by the employee's supervisor. It is not 
necessary for a person who is on the program to pay for 
a meal that is served, or for the price of admission to the 
seminar, where the custom is to not charge persons on 
the program for the meal at which they are speaking, or 
for admission to the seminar. The prohibitions of this 
sub-paragraph do not apply to commissioners, because 
speaking outside of commission meetings is not a duty of 
commissioners. 

(d) Job Offers. No employee of the commission shall 
make or continue an application or request for employ- 
ment with a party to a case or other matter before the 
commission while the employee has official duties with 
respect to that case or matter. If any employee is as- 
signed a case’ or matter while he or she has an applica- 
tion pending for employment with a party to the case or 
matter, the employee shall either withdraw the applica- 
tion or report the facts to his or her supervisor and the 
supervisor shall relieve the employee from further re- 
sponsibility for the case or matter. If any employee re- 
ceives and considers a job offer from a party to a case or 
other matter pending before the commission with which 
the employee has official responsibilities the employee 
shall report the facts to his or her supervisor and the su- 
pervisor shall relieve the employee from any further re- 
sponsibility for the case or matter. 

(4) Indirect Transactions. These rules and the Execu- 
tive Conflict of Interest Act apply to conflicts of interest 
and ethical problems whether they come directly or in- 
directly through members of a person's family, through 
corporations of which the employee is an officer, direc- 
tor, trustee, partner, or employee, or through other 
means. [Order 32, § 162-04—050, filed 3/21/77.] 


WAC 162-04-060 Executive secretary may delegate 
duties. Unless a statute or rule provides otherwise, all 
duties and powers assigned to the executive secretary 
may be delegated by the executive secretary to other 
staff persons of the commission, with the executive sec- 
retary remaining responsible. The general practice of the 
commissioners is to assign all staff duties and powers to 
the executive secretary, with the understanding that the 
executive secretary will allocate and reallocate the tasks 
among the staff and see that the tasks are performed. 
[Order 35, § 162—-04-060, filed 9/2/77.] 


WAC 162-04-070 Executive secretary may issue 
opinions. (1) Authorization. The executive secretary may 
issue written opinions to persons who request advice as 
to the application of the law against discrimination or 
rules or practices of the commission. The opinions shall 
not be inconsistent with the statute, or the regulations or 
policies of the commission. 

(2) Review by commission. The executive secretary 
shall send a copy of each opinion to each commissioner 
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before, or promptly after, it is sent to the person re- 
questing it. Any commissioner may have the question of 
commission approval, disapproval, or revision of an 
opinion put on the agenda of a commission meeting, and 
the commission shall then approve, disapprove, or revise 
the opinion. 

(3) Revocation or revision. An opinion of the executive 
secretary may be revoked or revised at any time by the 
executive secretary, or by action of the commissioners at 
a meeting. The revocation or revision shall not be effec- 
tive as to the person who requested the opinion until that 
person has notice of the revocation or revision. 

(4) Supercedure. An opinion of the executive secretary 
is automatically superceded by any material change in 
the statutes, regulations, or case law. Notice to the per- 
son who requested the opinion is not necessary for 
supercedure under this paragraph. 

(5) Reliance. When any person has relied in good 
faith on an opinion of the executive secretary, the com- 
mission will not thereafter assert a contrary position 
against that person, unless the opinion is revoked or re- 
vised, or is superceded by a material change in the stat- 
utes, regulations, or case law. This paragraph covers 
persons other than the person who requested the opinion, 
if the persons have justifiedly relied on the opinion. 

(6) Subdelegation. The executive secretary may au- 
thorize members of the commission's staff or the com- 
mission's legal counsel to issue opinions in the name of 
the executive secretary, subject to the supervision of the 
executive secretary, and subject to all of the require- 
ments of this section. 

(7) Authentication. Nothing shall be an opinion of the 
executive secretary for purposes of this section unless it 
is designated as such in its caption or in its text. [Order 
35, § 162-04-070, filed 9/2/77] 


Chapter 162-08 WAC 
PRACTICE AND PROCEDURE 


WAC 

GENERAL 
162-08-011 Scope of rules. 
162-08-013 Interpretation Waiver. 
162—08-015 Sanctions. 
162-08-017 Usage and definitions. 
162-08-019 Procedure when none is specified. 
162-08-021 Who may appear and practice. 
162-08-024 Chairperson pro tem 
162-08~026 Clerk. 
162-08-031 Computation of time. 
162--08-041 Service and filing of papers. 
162-08-050 Ethics and conflicts of interest. 
162~08-051 Form of papers. 
162-08-061 Relationship of commission to complainant. 
162-08-062 Concurrent remedies. 
162-08-071 Complaints by aggrieved persons. 
162-08-072 Complaints issued by commission. 
162—08-08 1 Amendment of complaint prior to notice of hearing. 
162-08-091 Withdrawal of complaint. 


INVESTIGATION OF COMPLAINTS——FINDINGS 


162-08-093 Reference to staff. 

162-08-094 Investigation. 

162-08-096 Protective orders to seal produced documents. 
162—08-098 Findings. 

162-08-099 Termination of a case without findings of fact. 


162-08-101 


162-08-102 
162-08-104 
162-08-106 
162-08-108 
162-08-109 


162-08-111 
162-08-114 
162-008-116 
162-08-121 


162-08-131 
162-08-135 
162-08-141 
162-08-151 


162-08-155 
162-08-161 
162-08-171 


162-08-190 
162--08-201 
162-08-211 
162-08-212 
162-08-215 
162-08-217 
162-08-221 
162-08-231 
162-08-241 
162-08-251 
162--08-261 
162-08-265 
162-08-268 
162-08-271 
162-08-275 
162-08—-278 
162-08-282 
162-08-284 
162-08-286 
162-08-288 


162-08-291 
162—08—292 
162-08-294 
162-08-295 
162-08—296 
162-08-298 
162-08-301 
162-08-305 
162-08-311 


162-08--600 
162-08-610 
162-08-621 


162-08-—700 


Practice And Procedure 162-08-011 


Reconsideration of finding of no reasonable cause. 


CONCILIATION 
Objective of conciliation. 
Conciliation negotiations. 
Approval of agreements. 
Reconsideration of terms of agreement. 
Breach of conciliated agreement. 


SUBPOENAS 


Who may issue subpoenas. 
Service of subpoenas. 

Witness fees and allowances. 
Motions relating to subpoenas. 


DISCOVERY 


Discovery. 

Depositions. 

Interrogatories to parties. 

Production of documents and things and entry upon 
land for inspection and other purposes. 

Physical and mental examination of persons. 

Requests for admission. 

Failure to make discovery———Sanctions. 


PREHEARING PROCEDURE 
Certification of file. 
Prehearing amendment of complaint. 
Appointment of hearing tribunal. 
Compensation and expenses of tribunal members. 
Removal of tribunal members for cause. 
Objection to manner of appointment. 
Notice of hearing. 
Record, pleadings. 
Form of papers filed with tribunal. 
Answer. 
Complainant's participation. 
Amendment of pleadings. 
Voluntary dismissal. 
Motions outside of hearing. 
Powers of tribunal chairperson. 
Powers and procedures of hearing tribunal. 
Summary judgment. 
No counterclaims or cross—claims. 
Prehearing conference. 
Parties. 


HEARING AND DECISION 


Conduct of hearings. 

Evidence. 

Claims of self incrimination——Immunity. 
Consultation on issues. 

Default by respondent. 

Remedies. 

Order, findings and conclusions. 


Nature of orders Enforcement. 
Reconsideration. 
RULEMAKING 


Requests for advanced notice of rulemaking. 

Petitions for rulemaking. 

Consideration of economic values. 
DECLARATORY RULINGS 

Declaratory rulings. 


DISPOSITION OF SECTIONS FORMERLY CODIFIED IN THIS 


162-08-002 


162-08-003 
162-08-004 


162-08-005 


CHAPTER 


Introduction Construction. [Rules (part), filed 
3/23/62; Rule 14, filed 10/18/61.] Repealed by Order 
7, filed 1/19/68. 

Definitions. [Rules (part), filed 3/23/62; Rule 1, filed 
10/18/61.] Repealed by Order 7, filed 1/19/68. 
Complaint. [Rules (part), filed 3/23/62; Rule 2, filed 
10/18/61.] Repealed by Order 7, filed 1/19/68. 
Investigation and conciliation. [Rules (part), filed 
3/23/62; Rule 2 (part), filed 10/18/61.] Repealed by 
Order 7, filed 1/19/68. 


162-08-006 Reconsideration by the board. [Rules (part), filed 
3/23/62; Rule 3 (part) and Rule 10, filed 10/18/61.] 
Repealed by Order 7, filed 1/19/68. 

162-08-007 Hearings. [Rules (part), filed 3/23/62; Rule 5 (part), 
filed 10/18/61.] Repealed by Order 7, filed 1/19/68. 

162-08-008 Motions. Objections. [Rules (part), filed 3/23/62; 
Rule 5 (part), filed 10/18/61.] Repealed by Order 7, 
filed 1/19/68. 

162-08-009 Record. [Rules (part), filed 3/23/62; Rule 6, filed 
{0/18/61.] Repealed by Order 7, filed 1/19/68. 

162-08-010 Appearance at hearing. [Rules (part), filed 3/23/62; 
Rules (3c) and (5d), filed 10/18/61.] Repealed by Or- 
der 7, filed 1/19/68. 

162-08-070 Computation of time. [Rules (part), filed 3/23/62.] 
Repealed by Order 7, filed 1/19/68. 

162-08-090 Service of process. By whom served. [Rules (part), 
filed 3/23/62; Rule (2g), filed 10/18/61.] Repealed 
by Order 7, filed 1/19/68. 

162-08-095 Service of process Subpoenas. [Rules (part), filed 
3/23/62; Rule 7 (part), filed 10/18/61.] Repealed by 
Order 7, filed 1/19/68. 

162-08-180 Service of process Payment of fees. [Rules (part), 
filed 3/23/62; Rule 7 (part), filed 10/18/61.] Re- 
pealed by Order 7, filed 1/19/68. 

162-08-230 Depositions. [Rules (part), filed 3/23/62; Rule 8, filed 
10/18/61.] Repealed by Order 7, filed 1/19/68. 

162-08-281 Consolidation of cases. [Order 7, § 162-08-281, filed 
1/19/68.] Repealed by Order 35, filed 9/2/77. 

162-08-321 Omitted matters. [Order 7, § 162-08-—321, filed 
1/19/68.] Repealed by Order 35, filed 9/2/77. 

162-08-370 Official notice Matters of law. [Rules (part), filed 
3/23/62.] Repealed by Order 7, filed 1/19/68. 

162-08-380 Official notice Material facts. [Rules (part), filed 
3/23/62.] Repealed by Order 7, filed 1/19/68. 

162-08-400 Stipulations of fact admissible. [Rules (part), filed 
3/23/62.] Repealed by Order 7, filed 1/19/68, 

162-08--412 No discussion of proceedings until decision. [Rules 
(part), filed 3/23/62; Rule 11, filed 10/18/61.] Re- 
pealed by Order 7, filed 1/19/68. 

162-08-415 Orders. [Rules (part), filed 3/23/62; Rule 9, filed 
10/18/61.] Repealed by Order 7, filed 1/19/68. 

162-08-420 Definition of issues before hearing. [Rules (part), filed 
3/23/62.] Repealed by Order 7, filed 1/19/68. 

162-08-430 Pre-hearing conference rule. [Rules (part), filed 
3/23/62.] Repealed by Order 7, filed 1/19/68. 

162-08-450 Submission of documentary evidence in advance. 
[Rules (part), filed 3/23/62.] Repealed by Order 7, 
filed 1/19/68. 

162-08-460 Excerpts from documentary evidence to be introduced 
at hearing. [Rules (part), filed 3/23/62.] Repealed by 
Order 7, filed 1/19/68. 

162-08-520 Rules of evidence and procedure. [Rules (part), filed 
3/23/62; Rule (52), filed 10/18/61.] Repealed by Or- 
der 7, filed 1/19/68. 

162-08-535 Amendment, modification, rescission and publication of 
rules How rules may be amended. [Rules (part), 
filed 3/23/62.] Repealed by Order 7, filed 1/19/68. 

162-08-540 Amendment, modification, rescission’and publication of 
rules: Petition for rule making, amendment or re- 
peal of rules. [Rules (part), filed 3/23/62.] Repealed 
by Order 7, filed 1/19/68. 

162-08-580 Declaratory rulings. [Rules (part), filed 3/23/62.] Re- 
pealed by Order 7, filed 1/19/68. 

162-08-620 Declaratory rulings. [Order 7, § 162-08-620, filed 
1/19/68.] Repealed by Order 35, filed 9/2/77. 


GENERAL 


WAC 162-08-011 Scope of rules. (1) General. 
These rules (chapter 162-08 WAC) shall govern all 
practice and procedure before the commission, including 
practice before hearing tribunals. 

(2) Uniform Rules Inapplicable. These rules are in- 
tended to be comprehensive and the uniform rules con- 
tained in chapter 1-08 WAC shall not be applicable. 
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(3) Relation to Statutes. These rules supplement the 
statutory procedures in the administrative procedure act, 
chapter 34.04 RCW, and the law against discrimination, 
chapter 49.60 RCW. Where provisions of the law 
against discrimination are inconsistent with the adminis- 
trative procedure act, the administrative procedure act 
governs. RCW 34.04.910. 

(4) Amendments Apply to Pending Cases. An amend- 
ment to this chapter applies to cases pending at the time 
of the adoption of the amendment, unless the amend- 
ment or rule-making order says that it does not apply to 
pending cases. An amendment to this chapter does not 
require that anything already done be redone to comply 
with the amendment, unless the amendment expressly 
says so. [Order 35, § 162-08-011, filed 9/2/77, Order 
7, § 162-08-011, filed 1/19/68.] 


WAC 162-08-013 Interpretation Waiver. (1) 
Interpretation. These rules shall be interpreted liberally 
to promote justice and to facilitate the decision of cases 
on the merits. 

(2) Waiver. The chairperson of the commission or of a 
tribunal, on the chairperson's own initiative or on motion 
of a party, may waive or alter the procedures in any of 
these rules and may enlarge or shorten the time within 
which an act must be done in a particular case, in order 
to serve the ends of justice. The chairperson of the com- 
mission or of a tribunal may condition a waiver or alter- 
ation of rules on satisfaction by a party or attorney of 
terms in the manner provided in WAC 162-008-115. In 
addition, the chairperson of a tribunal may condition the 
waiver or alteration of rules on payment by a person or 
attorney of compensation to any person injured by de- 
parture from the rules, in the manner provided in WAC 
162~-08-115. [Order 35, § 162-08-013, filed 9/2/77.] 


Reviser's note: In WAC 162—08-013(2), references to WAC 162- 
08-115 apparently refer to WAC 162-08-015. 


WAC 162-08-015 Sanctions. (1) Tribunal Hearings. 
In a case which has been noted for hearing the chair- 
person of the tribunal on the chairperson's own initiative 
or on motion of a party may order a party or counsel 
who uses these rules for the purpose of delay, or who 
fails to comply with these rules or other procedures pre- 
viously ordered, to satisfy terms or pay compensatory 
damages including attorney's fees to any other person 
who has been harmed by the delay or the failure to 
comply. The chairperson may condition the right of a 
party to take specific action or raise specific defenses on 
satisfaction of the terms of the order or payment of the 
damages and attorney's fees. The chairperson may con- 
dition the right of a counsel to participate further in the 
case on satisfaction of the terms of an order or payment 
of the damages and attorney's fees. The tribunal shall 
incorporate in its final order any sanctions order which 
has not been complied with, so that the sanctions order 
may be enforced as provided in RCW 49.60.260 and 
49.60.270 and appealed from as provided in RCW 
34.04.130. 

(2) Other Proceedings. In a proceeding not covered by 
paragraph (1) of this section, the chairperson of the 
commission may order a person or counsel who uses 
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these rules for the purpose of delay, or who fails to 
comply with these rules or other procedures previously 
ordered, to satisfy terms, and the chairperson may con- 
dition further participation in a proceeding on compli- 
ance with these rules or orders imposing terms, but the 
chairperson of the commission shall not impose sanctions 
in the form of payment of damages or attorney's fees. 

(3) Debarment of Attorneys. A lawyer or other person 
appearing in a representative capacity who consistently 
violates the rules of the commission or who uses them 
for delay, or who consistently violates the orders of the 
chairperson of the commission or of a hearing tribunal 
or tribunals, may be debarred or suspended from prac- 
ticing before the commission, or may be required to 
meet terms as a condition of continuing to practice be- 
fore the commission. No person shall be debarred, sus- 
pended, or subjected to conditions under this subsection 
except upon vote of the commission after a hearing of 
which the person shall have at least twenty days notice 
and where the person shall have the opportunity to show 
cause why he or she should not be so debarred, suspend- 
ed, or subjected to conditions. A hearing under this sub- 
section shall be held only if a commissioner or a tribunal 
member has requested one and the commissioners have 
voted to hold one. When the commissioners have voted 
for a hearing, the chairperson of the commission shall 
determine how the hearing shall proceed and shall see 
that notice under RCW 34.04.090 is issued. [Order 35, § 
162-—08-015, filed 9/2/77.] 


WAC 162-008-017 Usage and definitions. (1) Usage. 
In this chapter, unless the context indicates otherwise, 
the following words are used in the senses here 
expressed: 

"Shall" expresses a command. 

"May" expresses permission. 

"Will" expresses the future occurrence of an event. 

"Must" expresses a requirement that has to be met 
only if a person chooses to do something which the per- 
son is free to do or not to do. Example: "A respondent 
who wishes to raise any matter constituting an avoidance 
or affirmative defense . . . must plead the matter as an 
affirmative defense. . ." 

(2) Definitions. In this chapter, unless the context in- 
dicates otherwise, the following words are used in the 
meaning here given: 

"Case" means the entire proceeding following from 
the filing of a complaint under RCW 49.60.230. 

"Commission" means the Washington State Human 
Rights Commission as an institution, whether acting 
through the commissioners, a hearing tribunal, the exec- 
utive secretary or staff, its legal counsel, or others, ex- 
cept where the context indicates one of the narrower 
meanings. 

"Conciliation" means the process provided in RCW 
49.60.240 for the elimination by conference, conciliation, 
and persuasion of an unfair practice after a finding has 
been made that there is reasonable cause for believing 
that the unfair practice has been or is being committed. 

"Hearing" means the public session of a hearing tri- 
bunal to receive the evidence on which a case will be 
decided. It is the equivalent of "trial" in court practice. 


Practice And Procedure 


"Person" has the broad meaning given the word in 
RCW 49.60.040. It includes the commission. [Order 35, 
§ 162-08-017, filed 9/2/37.] 


WAC 162-08-019 Procedure when none is specified. 
(1) Any Orderly Procedure. To take care of a problem 
for which no procedure is specified by this chapter, the 
administrative procedure act, chapter 34.04 RCW, or 
the law against discrimination, chapter 49.60 RCW, any 
orderly procedure may be used. Appropriate procedures 
may be taken from the Washington civil rules for supe- 
rior courts, the federal rules of civil procedure, or the 
rules of other administrative agencies of the state of 
Washington or of the United States. 

(2) By Chairperson. The chairperson of the commis- 
sion or of a hearing tribunal may specify the procedure 
to be used to dispose of any matter not covered by this 
chapter, or any matter covered by a rule that has been 
waived or altered in the interest of justice under author- 
ity of WAC 162-08-013. 

(3) By Others. A person who wishes to address a 
matter for which no procedure has been specified in this 
chapter or the statutes may choose an appropriate pro- 
cedure, identify it, and commence to act upon it. If the 
chairperson of the commission or hearing tribunal, as 
appropriate, finds that the matter is one that should not 
be addressed, the chairperson shall decline to respond to 
the attempted procedure, with the explanation that this 
is done because the object of the procedure is not appro- 
priate for commission or tribunal action. If the chairper- 
son finds that the object is appropriate but the chosen 
procedure is not appropriate, the chairperson shall spec- 
ify an appropriate procedure to be used. [Order 35, § 
162-08-019, filed 9/2/77.] 


WAC 162-08-021 Who may appear and practice. 
No person other than the following may appear in a 
representative capacity before the commission: 

(1) Washington Lawyer. An attorney at law entitled 
to practice before the supreme court of the state of 
Washington; 

(2) Other Lawyer. An attorney at law entitled to 
practice before the highest court of record of any other 
state, if attorneys at law of the state of Washington are 
permitted to appear in a representative capacity before 
administrative agencies of such other state, and if not 
otherwise prohibited by Washington law; 

(3) Legal Intern. A legal intern licensed to engage in 
the practice of law in the state of Washington under 
Admission to Practice Rule 9; 

(4) Officer, Ete. A bona fide officer, partner, or full 
time employee of an association, partnership, or corpo- 
ration appearing for the association, partnership, or cor- 
poration. [Order 35, § 162-08-021, filed 9/2/77; Order 
7, § 162-08-021, filed 1/19/68.] 


WAC 162-08-024 Chairperson pro tem. (1) The 
commission may designate one of its members as chair- 
person pro tem for a particular time or for an indefinite 
time, to serve at the will of the commission. If the com- 
mission has not designated a chairperson pro tem and 
the chairperson is absent from the state, ill, or otherwise 
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unable to carry out the duties of chairperson, then the 
most senior member of the commission other than the 
chairperson shall serve as chairperson pro tem until the 
chairperson is again able to carry out the duties of 
chairperson. 

(2) The chairperson pro tem may exercise all of the 
powers of the chairperson during the time when the 
chairperson is absent, ill, or otherwise unable to carry 
out the duties of chairperson. [Order 30, § 162—-04—024 
(codified WAC 162—08-024), filed 11/23/76.] 


WAC 162-08-026 Clerk. (1) Designation. The ex- 
ecutive secretary with the advice and consent of the 
chairperson shall designate a staff member to serve as 
clerk of the commission. 

(2) Qualifications. The person designated as clerk 
shall not have any duties involving the investigation or 
conciliation of complaints or the prosecution of tribunal 
hearings. If the clerk has been actively involved in the 
investigation or conciliation of a case or the prosecution 
of a tribunal hearing in any capacity other than as clerk, 
he or she shall not thereafter serve as clerk for that case, 
and a substitute clerk shall be designated. The purpose 
of this subsection is to ensure compliance with RCW 
34.04.115, restricting consultation with hearing officers, 
and RCW 49.60.250, 2d paragraph. 

(3) Duties. The clerk shall have the duty and power 
to: 

(a) Attend commission meetings and provide aid and 
services to the chairperson and commissioners as re- 
quested by the executive secretary. 

(b) Assist the chairperson of the commission in ap- 
pointing hearing tribunals, issuing notices of hearing and 
carrying out all other duties of the chairperson under 
RCW 49.60.250. 

(c) Keep custody of the minutes of commission meet- 
ings, declaratory rulings, rulemaking orders, and the 
commission's order register, and other records of action 
by the commissioners. 

(d) Keep custody of the file of complaints after they 
are referred to the commission for action or report of no 
reasonable cause at a meeting, or upon certification of 
the file to the chairperson under RCW 49.60.250. The 
clerk shall deliver the investigator's file of cases ready 
for hearing to the commission's chief counsel and shall 
obtain return of the file when litigation is completed. 

(e) Respond to requests for information on actions by 
the commissioners or hearing tribunals and furnish cop- 
ies of records and files in the clerk's possession pursuant 
to WAC 162-04-030, Public Access to Records. 

(£) Have custody of the commission's seal. 

(g) Certify copies of commission records under the 
commission's seal. 

(h) Serve as clerk of hearing tribunals. In this capaci- 
ty, the clerk, subject to the direction of the tribunal 
chairperson, shall keep custody of the official file of the 
tribunal hearing, date stamp and file all papers filed in 
the proceeding when the tribunal is not convened, serve 
all notices and papers required to be served by the tri- 
bunal, make the physical arrangements for hearings, 
provide for making and preserving the record of hear- 
ings, make transportation and other arrangements for 
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tribunal members, respond to inquiries about tribunal 
practices and procedures, and generally do all things 
necessary and appropriate for the clerk of the judicial 
body to do. 

(i) Serve as personal advisor to the chairperson of the 
commission and hearing tribunals on matters relating to 
the hearing process. 

(j) Perform such other duties as the chairperson of the 
commission or the chairperson of a hearing tribunal 
shall assign from time to time, consistent with their 
duties. 

(4) Upon direction from the chairperson of the com- 
mission, the chairperson of a hearing tribunal, or the ex- 
ecutive secretary, whichever is the appropriate authority, 
the clerk may enter upon his or her own signature, pro- 
cedural orders, notices of hearing, orders appointing 
hearing tribunals, notices of rulemaking, and similar 
items. 

(5) Independence. The clerk when assisting the chair- 
person of the commission to carry out the chairperson's 
duties under RCW 49.60.250 and when serving as clerk 
of a hearing tribunal shall be free from supervision of 
the executive secretary and other staff members of the 
commission to the extent necessary to ensure that the 
chairperson of the commission and the hearing tribunals 
are free from influence from staff persons having a 
prosecuting function. [Order 30, § 162-—04—026 (codified 
WAC 162-08-026), filed 11/23/76.] 


WAC 162-08-031 Computation of time. In comput- 
ing any period of time prescribed or allowed by commis- 
sion rules, by commission order, or by statute, the day of 
the act, event, or default after which the designated pe- 
riod of time begins to run shall not be included. The last 
day of the period so computed shall be included, unless 
it is a Saturday, Sunday or a legal holiday, in which 
event, the period runs until the end of the next day 
which is neither a Saturday, Sunday nor a legal holiday. 
When the period of time prescribed or allowed is less 
than seven days, intermediate Saturdays, Sundays and 
holidays shall not be counted. [Order 35, § 162—08-031, 
filed 9/2/77; Order 7, § 162—08-031, filed 1/19/68.] 


WAC 162-08-041 Service and filing of papers. (1) 
How Served. Service of papers may be made personally 
or by first-class mail, registered or certified mail, or 
telegraph, or by leaving a copy at the principal office or 
place of business of the person to be served. 

(2) Who Serves. The commission shall cause to be 
served all orders, notices and other papers issued by it, 
together with any other papers which it is required by 
law to serve. Every other paper shall be caused to be 
served by the party filing it. 

(3) Upon Whom Served. All papers served by the 
commission or any party shall be served at the time of 
filing upon all counsel of record and upon parties not 
represented by counsel or upon their agents designated 
by them or by law. Any counsel entering an appearance 
subsequent to the initiation of the proceeding shall notify 
all other counsel then of record and all parties not rep- 
resented by counsel of such fact. 
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(4) Service on Commission. In a pending matter in 
which the commission is being represented by the attor- 
ney general or a staff person other than the clerk, service 
on the commission shall be made by serving the attorney 
or staff person who is acting for the commission. In such 
matters, filing a paper with the clerk is not service on 
the commission. 

(5) Service by Mail. If service is made by mail, the 
papers shall be deposited in the post office addressed to 
the person on whom they are being served, with the 
postage prepaid. Unless earlier receipt is shown, service 
by mail shall be deemed complete upon the third day 
following the day upon which the papers are placed in 
the mail, unless the third day falls on a Saturday, Sun- 
day or legal holiday, in which event service shall be 
deemed complete on the first day other than a Saturday, 
Sunday or legal holiday following the third day. 

(6) Filing, Generally. Papers required to be filed with 
the commission shall be deemed filed on actual receipt 
at the commission's Olympia or Seattle office, or other 
place previously specified, accompanied by proof of 
service on any parties required to be served. 

(7) Filing with Hearing Tribunal. Papers required to 
be filed with a hearing tribunal shall be filed with the 
clerk, fourth floor, 1601 Second Avenue Building, 
Seattle, 98101, unless otherwise directed. They must be 
accompanied by proof of service on all parties required 
to be served. The original of each paper shall be filed, 
accompanied by four copies (for use by the tribunal 
members and clerk). [Order 35, § 162-08-041, filed 
9/2/77; Order 7, § 162—-08-041, filed 1/19/68.] 


WAC 162-08-050 Ethics and conflicts of interest. 
(1) Purpose. This section is intended to guide the com- 
mission's staff and commissioners on official ethics, and 
to carry out the policies and purposes of chapter 42.18 
RCW, the Executive Conflict of Interest Act, as provid- 
ed in RCW 42.18.250. 

(2) General Rule. It is the duty of all employees of 
the commission and of all commissioners to maintain the 
highest standard of ethics in all official actions, and spe- 
cifically to comply strictly with the requirements of the 
Executive Conflict of Interest Act, chapter 42.18 RCW. 

(3) Specific Matters. The following applications of the 
rule are for guidance on common problems and to serve 
as examples for extension by analogy; they are not a 
complete catalog of applications of the general rule: 

(a) Dealing with Parties. No commission employee 
who has duties with respect to a complaint pending be- 
fore the commission shall deal in any way with the com- 
plainant or respondent, on a business or personal basis, 
except for routine transactions done on the same basis as 
other members of the public transact business with the 
party. An employee may continue to deal privately with 
a public utility or continue to shop at a party's store, if 
the employee deals with appropriate customer service 
representatives or salespersons and does not identify his 
or her official position or mix official business into the 
transaction. In circumstances unlike these, employees 
shall either not deal with parties or shall report the 
matter to the employee's supervisor, who shall relieve the 
employee of responsibility for the case. Commissioners 
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who have non-routine dealings with parties shall abstain 
from voting or other action on the matter. 

(b) Accepting Things of Value. No commission em- 
ployee or commissioner shall accept anything of eco- 
nomic value from a party to a complaint before the 
commission, or from any other person who is dealing 
with the commission, except under circumstances per- 
mitted in RCW 42.18.190. Permitting another person to 
pay for an employee's lunch is within the prohibition of 
this paragraph, but accepting a cup of coffee under nor- 
mal office hospitality is not. If the coffee is ordered in a 
restaurant the prohibition of this section applies. 

(c) Honorariums for Speaking. If the speaking en- 
gagement is within the course of a person's official du- 
ties, acceptance of an honorarium or other compensation 
is prohibited. RCW 42.18.190. Payment of travel ex- 
penses and living expenses while traveling, or reimburse- 
ment of the commission for these expenses, is not 
prohibited, if the trip and payment arrangement has 
been approved by the employee's supervisor. The prohi- 
bitions of this subparagraph do not apply to commis- 
sioners, because speaking outside of commission 
meetings is not a duty of commissioners. 

(d) Job Offers. No employee of the commission shall 
make or continue an application or request for employ- 
ment with a party to a case or other matter before the 


commission while the employee has official duties with — 


respect to that case or matter. If any employee is as- 
signed a case or matter while he or she has an applica- 
tion pending for employment with a party to the case or 
matter, the employee shall either withdraw the applica- 
tion or report the facts to his or her supervisor and the 
supervisor shall relieve the employee from further re- 
sponsibility for the case matter. If any employee receives 
and considers a job offer from a party to a case or other 
matter pending before the commission with which the 
employee has official responsibilities the employee shall 
report the facts to his or her supervisor and the supervi- 
sor shall relieve the employee from any further responsi- 
bility for the case or matter. 

(4) Indirect Transactions. These rules and the Execu- 
tive Conflict of Interest Act apply to conflicts of interest 
and ethical problems whether they come directly or in- 
directly through members of a person's family, through 
corporations of which the employee is an officer, direc- 
tor, trustee, partner, or employee, or through other 
means. [Order 30, § 162—04—050 (codified WAC 162- 
08-050), filed 11/23/76.] 


WAC 162-08-051 Form of papers. Except for pa- 
pers filed with a hearing tribunal (covered by WAC 
162—08—241) and any other papers where the form is 
specified by rule, papers may be submitted in any form. 
The commission requests, but does not require, that all 
papers be typewritten on white paper of letter size 
(8 1/2 x 11"). [Order 35, § 162-08-051, filed 9/2/77; 
Order 7, § 162-08-051, filed 1/19/68.] 


WAC 162-08-061 Relationship of commission to 
complainant. (1) Commission's Role and Objectives. In 
investigating cases the commission seeks to ascertain the 
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facts in order to make an impartial finding of "reason- 
able cause" or not. It has no predisposition in favor of 
either complainants or respondents. If "reasonable 
cause" is found, then the objective of the commission is 
to obtain the remedy that will best eliminate the unfair 
practices and prevent their recurrence. The judgment as 
to what will eliminate an unfair practice for purposes of 
reaching an agreement under RCW 49.60.240 is made 
initially by the executive secretary, or other staff persons 
pursuant to the executive secretary's direction, and ulti- 
mately by the commissioners. The judgment as to what 
will eliminate an unfair practice and carry out the pur- 
poses of the human rights law after hearing under RCW 
49.60.250 is made by the hearing tribunal. 

(2) Independence from Complainant. A court confines 
its judgment to the parties before it, and it seeks to re- 
solve in a single action the entire dispute between them. 
The commission was not designed to compete with the 
courts as a forum for the vindication of private rights; its 
task is to work for the public good of eliminating and 
preventing discrimination. If the commission were obli- 
gated to dispose of every contention between a com- 
plainant and respondent arising out of the alleged 
discrimination, then its resources would be diverted from 
this central task. RCW 49.60.020 preserves the civil and 
criminal remedies of a person who has filed a complaint 
under the law against discrimination, and RCW 49.60- 
.030 authorizes suits directly in court, in order to free 
the commission to work for the remedy best designed to 
eliminate and prevent discrimination. In negotiating a 
settlement or seeking an order, the commission generally 
works for provisions restoring the complainant as nearly 
as possible to the position he or she would be in if he or 
she had not been discriminated against, because this is 
usually an effective way to eliminate the discrimination 
and prevent its recurrence. But where, in the commis- 
sion's judgment, provisions fully restoring the complain- 
ant (for instance, reinstatement to the job with back 
pay) would be inadequate to eliminate a pattern of dis- 
crimination, the commission will hold out for additional 
terms, even though the respondent is willing to settle on 
the basis of full relief for the complainant only. In dif- 
ferent circumstances, the commission may determine 
that discrimination will be effectively eliminated and 
prevented by an order that does not afford the com- 
plainant every item of relief to which he or she may have 
a legal claim. The commission assumes that persons who 
complain to it are as interested in the elimination and 
prevention of discrimination in general as in their indi- 
vidual cases. If a person is interested only in relief for 
himself or herself, he or she is advised to seek his or her 
remedy directly in court. In any event, a person who is 
dissatisfied with the commission's disposition of his or 
her complaint may still assert in court any outstanding 
personal claims which he or she may have against the 
respondent. [Order 35, § 162-08-061, filed 9/2/77; Or- 
der 7, § 162—08-061, filed 1/19/68.] 


WAC 162-08-062 Concurrent remedies. (1) Other 
Remedies. The law against discrimination preserves oth- 
er remedies (RCW 49.60.020) and provides for lawsuits 
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in court (RCW 49,60.030(2)) in addition to an adminis- 
trative remedy. A person may simultaneously sue in 
state court, file a complaint with the commission, pursue 
federal remedies, and sometimes proceed under a local 
ordinance. Persons should be aware, however, that gen- 
eral rules of law prevent recovering more than once for 
the same item of injury and sometimes bind a litigant to 
the result of the first case that is determined, whatever 
its outcome. 

(2) Abeyance——Real Estate Transactions. Real es- 
tate transactions complaints will be held in abeyance 
during the pendency of a federal proceeding unless the 
federal proceeding has been deferred pending state ac- 
tion, as is provided by RCW 49.60.226. 

(3) Abeyance——General Rule. A complaint of an 
unfair practice other than in real estate transactions will 
be held in abeyance during the pendency of a case in 
federal or state court litigating the same claim, whether 
under the law against discrimination or a similar law, 
unless the executive secretary or the commissioners di- 
rect that the complaint continue to be processed. A 
complaint of an unfair practice other than in real estate 
transactions will not be held in abeyance during penden- 
cy of a federal, state, or local administrative proceeding, 
unless the executive secretary or commissioners deter- 
mine that it should be held in abeyance. [Order 35, § 
162--08-062, filed 9/2/77.] 


WAC 162-08-071 Complaints by aggrieved persons. 
(1) Scope of Section. This section applies to complaints 
by persons claiming to be aggrieved by an alleged unfair 
practice filed under RCW 49.60.230(1), and to com- 
plaints by employers or principals filed under RCW 
49.60.230(3). Complaints issued by the commission are 
covered by WAC 162-08-—072. 

(2) Signature and Oath. A complaint shall be in writ- 
ing, signed and sworn to by the complainant before a 
notary public or other person authorized by law to ad- 
minister oaths. Notarial service for this purpose is avail- 
able without charge at all offices of the commission. 

(3) Contents. A complaint shall contain the following: 

(a) The full name, address and telephone number, if 
any, of the person making the complaint; 

(b) The full name, address and telephone number, if 
any, of the person against whom the complaint is made, 
if known to the complainant; 

(c) A specific charge of an unfair practice; 

(d) A clear and concise statement of the facts which 
constitute the alleged unfair practice; 

(e) The date or dates of the alleged unfair practice, 
and if the alleged unfair practice is of a continuing na- 
ture, the dates between which said continuing acts of 
discrimination are alleged to have occurred. 

(4) Forms. Printed complaint forms are available at 
all commission offices. 

(5) Time for Filing. The complaint must be filed 
within six months after the date of occurrence of the al- 
leged unfair practice. RCW 49.60.230. If the alleged 
unfair practice is of a continuing nature, the date of the 
occurrence of the unfair practice shall be deemed to be 
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any date subsequent to the commencement of the al- 
leged unfair act up to and including the date when the 
alleged unfair practice stopped. 

(6) Technical Defects. A complaint shall not be con- 
sidered defective because it lacks any technical require- 
ment, including the oath, if the technical requirement is 
later met. [Order 35, § 162—08-071, filed 9/2/77; Order 
7, § 162-08-071, filed 1/19/68.] 


WAC 162-008-072 Complaints issued by commis- 
sion. (1) Who may Initiate. Complaints issued by the 
commission under RCW 49.60.230(2) may be initiated 
by the commissioners or by the executive secretary 
personally. 

(2) By Commissioners. Initiation of a complaint by 
the commissioners shall be by motion at a meeting. The 
executive secretary shall transcribe a carried motion 
from the minutes onto a paper designated "Complaint", 
attest it with a signature, and process it. 

(3) By Executive Secretary. The executive secretary 
may initiate a commission complaint by personally sign- 
ing a document saying that the commission has reason to 
believe that the person shown as respondent has been 
engaged or is engaged in an unfair practice, identifying 
the nature of the unfair practice. The executive secretary 
shall notify each commissioner in advance of issuing a 
complaint, or if advance notice is not possible because of 
an emergency, or because a commissioner cannot be 
reached, or for other reason, the executive secretary 
shall give the notice as soon after issuing the complaint 
as possible. Any commissioner may have placed on the 
agenda of the next commission meeting the question of 
whether the complaint shall stand. If this is done, the 
commissioners shall vote to sustain or rescind the com- 
plaint, after such debate and deliberation as is appropri- 
ate, but without taking testimony, or hearing arguments 
or reports from anyone but commissioners and staff, ex- 
cept as the commission by vote may direct. 

(4) Basis for Commission Complaint. A commission 
complaint may be issued when the commission "has rea- 
son to believe that any person has been engaged in an 
unfair practice". RCW 49.60.230(2). The basis of belief 
for a complaint is different from the basis for a finding 
under RCW 49.60.240 of "reasonable cause for believ- 
ing that an unfair practice has been or is being commit- 
ted". The finding of reasonable cause or not is based on 
the commission's own investigation and ascertainment of 
facts after receipt of a complaint. The basis of belief for 
the purpose of initiating a commission complaint is in- 
formation from any source sufficient, in the judgment of 
the commission, to justify an investigation and finding of 
whether or not there is reasonable cause for believing 
that an unfair practice has been or is being committed. 
[Order 35, § 162—08-072, filed 9/2/77.] 


WAC 162-08-081 Amendment of complaint prior to 
notice of hearing. (1) Scope of Section. This section 
governs amendments of complaints prior to the time of 
amendment for the purpose of hearing. Amendment of a 
complaint for the purpose of hearing is governed by 
WAC 162-08-201. Amendments after notice of hearing 
are governed by WAC 162—08-265. 
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(2) General Rule. A complaint, or any part thereof, 
may be fairly and reasonably amended as a matter of 
right at any time. 

(3) By Whom. The complaint may be amended by any 
of the following: The complainant, the commissioners, or 
the executive secretary or any member of the commis- 
sion's staff who is authorized by the executive secretary 
to amend complaints. 

(4) Form. Amendment of a complaint may be done by 
rewriting and superceding the entire text of the com- 
plaint or by filing a supplemental paper containing only 
the amendment. 

(5) Not Necessary for Finding. The investigation pur- 
suant to RCW 49.60.240 will cover the respondent's 
treatment of all persons who may have been affected by 
the unfair practice alleged in a complaint, and a reason- 
able cause finding will apply to all persons affected by 
the unfair practice that is found. The complainant may 
or may not be one of those persons. No amendment of 
the complaint is necessary for such a finding. Also, if 
reasonable cause to believe that an unfair practice not 
alleged in the complaint is discovered in the course of 
investigating the complaint, a finding may be made to 
that effect as provided in WAC 162-08-094(3) and the 
case will proceed on that basis, without the necessity of 
amending the complaint. 

(6) Identification of Respondents. No amendment of a 
complaint is necessary to make corrections in the identi- 
fication of respondents in the findings of fact, if the re- 
spondents newly designated have notice of the 
complaint, or are given notice of the complaint, or rea- 
sonably should have known of the complaint. The find- 
ings of fact may correct the names or identification of 
respondents by substituting correct names, by adding 
persons as respondents, or by deleting persons as 
respondents. 

(7) Findings Supersede Complaint. The findings su- 
persede the complaint in identifying the issues and per- 
sons before the commission in the case, and continue to 
do so until and unless an amended complaint for pur- 
poses of hearing is filed under WAC 162—08-201. [Or- 
der 35, § 162-08—-081, filed 9/2/77; Order 7, § 162-08— 
081, filed 1/19/68.] 


WAC 162-08-091 Withdrawal of complaint. (1) 
Consent Necessary. A complaint or any part thereof may 
be withdrawn only with the consent of the 
commissioners. 

(2) Form. A request for withdrawal of a complaint 
must be in writing and signed by the complainant and 
must state in full the reasons why withdrawal is re- 
quested. Blank forms may be obtained at commission 
offices. [Order 35, § 162-08-091, filed 9/2/77; Order 7, 
§ 162-08-091, filed 1/19/68.] 


INVESTIGATION OF COMPLAINTS——FINDINGS 


WAC 162-08-093 Reference to staff. Unless the 
chairperson of the commission directs otherwise for a 
particular complaint, all complaints shall be investigated 
by the section of the staff designated for that purpose by 
the executive secretary, and the executive secretary shall 
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have full power to assign and reassign cases for investi- 
gation by particular staff persons, and to assign and re- 
assign staff persons to the section of the staff that 
investigates complaints, on a full time or part time bases 
[basis]. [Order 35, § 162-08-093, filed 9/2/77.] 


WAC 162-08-094 Investigation. (1) Copy of Com- 
plaint to Respondent. Within a reasonably prompt time 
after a complaint is filed the staff shall furnish a copy of 
the complaint to the respondent and shall afford the re- 
spondent an opportunity to reply in writing. No error or 
omission in carrying out this step shall affect the validity 
of the complaint or prevent further processing of it. 

(2) Preliminary Evaluation of Complaint. If the alle- 
gations of the complaint, if true, show no basis for com- 
mission action, then the staff without further 
investigation may enter a finding of no reasonable cause 
or write a recommendation for a finding of no jurisdic- 
tion, or other appropriate disposition. 

(3) Scope of Investigation. The investigation will ordi- 
narily be directed at ascertaining the facts concerning 
the unfair practice alleged in the complaint. It is appro- 
priate to compare the treatment of others with that of 
the complainant, and to see whether others of the com- 
plainant's class have also been treated the way the com- 
plaint says the complainant was. If in the course of 
investigation the investigator finds evidence of unrelated 
unfair practices the investigator may report this to his or 
her supervisor for evaluation as to whether the commis- 
sion should initiate an amendment or a separate com- 
plaint, or, if sufficient facts are already at hand, the 
investigator may prepare findings on the unrelated un- 
fair practice, after notifying the respondent of an inten- 
tion to do so and giving the respondent a chance to 
comment on or rebut the facts in the possession of the 
investigator. The investigation may include ascertaining 
whether an unfair practice is part of a pattern. [Order 
35, § 162—-08-094, filed 9/2/77.] 


WAC 162-08-096 Protective orders to seal pro- 
duced documents. (1) May be Requested. Any person 
who is asked or subpoenaed to produce records may re- 
quest a protective order to have a particular document 
or part of document that has been produced or will be 
produced kept confidential for official use only, without 
public access. 

(2) To Whom Addressed. Prior to notice of hearing, a 
request for a protective order shall be made to the exec- 
utive secretary. After notice of hearing, a request for a 
protective order shall be made by motion to the chair- 
person of the tribunal, as provided in WAC 162-08- 
131(3). 

(3) Form of Request. Unless otherwise agreed with a 
staff person, requests for a protective order shall be in 
writing and shall state the requestor's reasons why a 
protective order should be issued for the documents 
covered. 

(4) Grounds for Issuance. A protective order may be 
made only upon findings that: 

(a) The document or part of document is exempt from 
public disclosure under RCW 42.17.260 and 42.17.310 
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(Initiative 276) and the commission's implementing reg- 
ulation, WAC 162-—04—030, and; 

(b) The requestor has shown legitimate need for con- 
fidentiality of the document or part of document. 

(5) Form of Order. The protective order shall be in 
writing and shall bear the caption of the case, date of 
entry of the order, and signature of the executive secre- 
tary or other authorized staff person or the chairperson 
of the tribunal. The text of the order shall contain: 

(a) A description in general terms of each document 
covered by the order. Example: "Report dated 
Sou aed eee of Dr. ._--.---------- to respon- 
dent on results of physical examination of the complain- 
ant, two pages." 

(b) A statement of the specific exemption from the 
disclosure provisions of Initiative 276 authorizing the 
withholding of the record or part of record and a brief 
explanation of how the exemption applies to what is 
withheld. See RCW 42.17.310(4). 

(c) A statement of why there is need for confidential- 
ity of the document or part of document. 

(6) Filing of Order. The protective order shall be af- 
fixed to a sealed envelope containing the protected doc- 
ument and both shall be kept in the case file, or, 
alternatively, the original order and protected document 
may be kept at another place and a copy of the protec- 
tive order placed in the case file along with a notation as 
to where the original order and protected document are 
kept. 

(7) Effect of Order. Except as may be provided in the 
protective order, documents covered by the protective 
order shall not be revealed to anyone other than com- 
missioners, members of the commission's staff, and the 
commission's legal counsel for official purposes and shall 
not become public when the rest of the file becomes 
public as provided in WAC 162-04-030(1)(a)(ii),-but: 

(a) Nothing shall prevent the use of a protected docu- 
ment in an administrative hearing or court case, includ- 
ing admission of the document into the public record of 
the hearing or case, and; 

(b) Nothing herein is intended to prevent a court from 
ordering production of a protected document under 
RCW 42.17.310(3) or other authority. 

(8) Other Protective Orders. Issuance of other kinds of 
protective orders concerning discovery is governed by 
WAC 162-08-131(3). [Order 35, §. 162-08-096, filed 
9/2/77.] 


WAC 162-08-098 Findings. (1) General. The find- 
ings document shall contain (a) findings of fact, and (b) 
an ultimate finding of reasonable cause or no reasonable 
cause for believing that an unfair practice has been or is 
being committed, or a finding on jurisdiction, as provid- 
ed in (2) of this section. 

(2) Jurisdictional Dispositions. When the facts found 
show that the matter is not within the jurisdiction of the 
commission, the ultimate finding shall be "no jurisdic- 
tion" rather than "reasonable cause" or "no reasonable 
cause". In extraordinary circumstances where the com- 
mission technically has jurisdiction but for overriding 
reasons of law or policy is unable to properly exercise its 
jurisdiction, the ultimate finding may be "jurisdiction 
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declined". An example of such an extraordinary circum- 
stance is a complaint against the commission itself. 

(3) Scope of Reasonable Cause Finding. A finding of 
reasonable cause shall specify the unfair practice found 
and, as nearly as possible, the person or persons against 
whom the unfair practice has been committed. If the 
facts show an unfair practice against a class of persons, 
the class shall be indicated to the extent possible. If un- 
fair practices unrelated to those alleged in the complaint 
are found while investigating the complaint, findings 
may be made also on such unfair practices, after follow- 
ing the procedure provided in WAC 162-08-094(3). 

(4) Action by Commissioners. Findings of no reason- 
able cause shall be reported to the commissioners at a 
meeting, and shall thereafter stand as the action of the 
commission unless the commissioners vote to set aside a 
particular finding, either on motion of a commissioner, 
or on petition for reconsideration under RCW 49.60.255 
and WAC 162-08-101. Findings of reasonable cause 
shall not be reported to the commissioners, but shall be 
used by the staff for the purpose of endeavoring to elim- 
inate the unfair practices by conference, conciliation, 
and persuasion. Proposed findings of "no jurisdiction" or 
"jurisdiction declined" shall be reported to the commis- 
sioners and shall become commission action when ap- 
proved by vote of the commissioners at a meeting. 

(5) Effect of Findings. The findings (rather than the 
complaint) identify what unfair practices the commis- 
sion's staff has or has not reasonable cause to believe 
have been or are being committed. See WAC 162-08- 
081(7). A finding of reasonable cause- for believing that 
an unfair practice has been or is being committed is the 
basis for staff efforts to eliminate the unfair practice by 
conference, conciliation, and persuasion. A finding that 
there is or is not reasonable cause for believing that an 
unfair practice has been or is being committed is not an 
adjudication of whether or not an unfair practice has 
been or is being committed. [Order 35, § 162—08-098, 
filed 9/2/77.] 


WAC 162-08-099 Termination of a case without 
findings of fact. (1) Authorized. The commission in ap- 
propriate circumstances may terminate its action on a 
case without making findings of fact pursuant to RCW 
49.60.240. This section provides procedures in some of 
the circumstances. 

(2) Withdrawal of Complaint. No findings or other 
procedures in RCW 49.60.240 and 49.60.250 are neces- 
sary when the complainant has requested withdrawal of 
the complaint and the commissioners have consented to 
the withdrawal pursuant to WAC 162—08-091. 

(3) Settled Before Finding. A case may be settled be- 
fore findings of fact are made, when the commission's 
staff and a respondent have entered into a written set- 
tlement agreement (prefinding settlement). Prefinding 
settlement agreements shall be presented to the commis- 
sioners. The commissioners, if they approve, shall enter 
an order setting forth the terms of the agreement, the 
same as if the agreement were presented to the commis- 
sioners under RCW 49.60.240 and WAC 162-08—106 
after findings of fact. A prefinding settlement is not 
binding on the commission until the commissioners vote 
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to accept it and issue their order, and the commissioners’ 
acceptance and order are subject to reconsideration as 
provided in this paragraph. An aggrieved complainant 
may petition for reconsideration of a prefinding settle- 
ment and the commission may act on the petition in the 
manner provided in WAC 162-08-108 for reconsidera- 
tion of terms of a postfinding agreement. 

(4) Administrative Closure. A case may be adminis- 
tratively closed by vote of the commissioners when the 
complaint has been resolved informally, or has been ad- 
judicated in another forum, or has become moot, or 
cannot be investigated because the complainant or re- 
spondent cannot be found, or when other circumstances 
justify administrative closure. Administrative closure is 
an official termination of work on a complaint prior to 
completion of the entire statutory process, letting the 
complaint lie in its present posture. A case that has been 
administratively closed can be administratively reopened 
by vote of the commissioners. [Order 35, § 162—08-099, 
filed 9/2/77.] 


WAC 162-08-101 Reconsideration of finding of no 
reasonable cause. (1) Form of Petition. A petition for 
reconsideration pursuant to RCW 49.60.255 of a finding 
that there is no reasonable cause for believing that an 
unfair practice has been or is being committed shall be 
in writing and shall state specifically the grounds on 
which it is based. 

(2) Copy to Respondent. The clerk shall serve a copy 
of the petition on the respondent or respondents. 

(3) Scheduling. For purposes of scheduling reconsid- 
erations under RCW 49.60.255 the "next regular meet- 
ing" of the commission shall be deemed to be the next 
regular meeting coming ten days or more after the clerk 
has served the respondent with notification of the recon- 
sideration. The complainant, or a respondent who in- 
tends to appear before the commission at the 
reconsideration, may request that the matter be held 
over to a subsequent commission meeting in order to re- 
duce travel expense or for other good reason. The clerk 
may reschedule reconsiderations to carry out this 
paragraph. 

(4) Nature of Proceeding. Reconsideration of findings 
is not an adversary hearing and is not a contested case 
for purposes of the administrative procedure act, chapter 
34,04 RCW. The only issues before the commission are 
whether the staff's investigation was adequate and 
whether the finding of no reasonable cause follows from 
the facts. The burden is on the complainant to convince 
the commission to exercise its discretion to set aside the 
prior action. The commission will not itself make a find- 
ing of fact. It will either continue to accept the original 
findings of fact or send the complaint back to the staff 
for reinvestigation and entry of new findings. 

(5) Procedure Before Commission. (a) Complainant's 
role. The complainant has the right to appear before the 
commission in person or by counsel and "present such 
facts, evidence and affidavits of witnesses as may sup- 
port the complaint." If the complainant does not appear 
at the scheduled hearing the petition may be ruled upon 
on the basis of the written materials in the possession of 
the commission. The commission requests that the facts 
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and evidence be put into writing and, along with affida- 
vits, be filed with the clerk in time to permit distribution 
to commissioners and the respondent prior to the meet- 
ing. Live testimony may be presented only with the per- 
mission of the chairperson. Any person testifying as a 
witness will not be subject to cross examination or 
placed under oath unless the chairperson chooses to do 
so, but any person testifying, as well as the complainant 
and respondent and their attorneys, may be questioned 
by commissioners and staff. The time allowed for hear- 
ing a reconsideration shall be within the control of the 
chairperson and will ordinarily not exceed 15 minutes 
for the complainant's presentation. 

(b) Staff's role. The chairperson may, and upon re- 
quest of any commissioner shall, call upon staff persons 
to inform the commission of the staff's reasons for prior 
action and its recommendations for future action. 

(c) Respondent's role. A respondent has no duty to 
appear or present any facts, evidence, or affidavits of 
witnesses, but the respondent has the right to be present 
at the reconsideration in person or by counsel and to 
speak to the commission for a reasonable time, ordinari- 
ly equal to that allowed to the complainant. A respon- 
dent may present facts, evidence, or affidavits of 
witnesses in the manner provided for complainants, but 
respondents are asked not to do so unless there is actual 
need for the material. No adverse inference will be made 
from a respondent's choice not to submit materials or 
not to attend a reconsideration. 

(6) Decision on Reconsideration of Finding. The peti- 
tion shall be granted or denied, in the discretion of the 
commission. 

(a) Reconsideration Granted. If reconsideration is 
granted the finding is set aside and the case is returned 
to the staff for reinvestigation and entry of a new finding 
based on the facts as ascertained on reinvestigation. 

(b) Reconsideration Denied. If reconsideration is de- 
nied, the finding of no reasonable cause stands as the 
commission's final disposition of the case. The disposi- 
tion is not appealable, see Mattox v. Washington State 
Board Against Discrimination, 13 Wn.App. 406, 535 
P.2d 470 (1975), but the finding of no reasonable cause 
does not prevent the complainant from suing the respon- 
dent in court. 

(7) Expedited Procedure. Upon written waiver by both 
parties of their right to appear before and have a peti- 
tion for reconsideration determined by the full commis- 
sion, the chairperson may direct that the matter be 
heard and decided by a single designated commissioner, 
at a time and place to be established by the commis- 
sioner delegated to hear the case in question. A determi- 
nation by a single commissioner under the expedited 
procedure shall be considered to be done on behalf of the 
commission, and there shall be no appeal of the decision 
to the full commission. The clerk shall report any deci- 
sion rendered under the expedited procedure to the full 
commission, within a reasonable time after the decision 
is rendered. Upon request of any commissioner, the de- 
termination of the single commissioner shall be put on 
the agenda of the next meeting and reviewed by the full 
commission. Reconsideration hearings under the expe- 
dited procedure shall be conducted in the same manner 
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as reconsideration requests before the full commission, 
except as otherwise specified in this subsection. 

(8) Limitation on Petitions for Reconsideration. No 
more than one petition for reconsideration may be filed 
under the provisions of RCW 49.60.255 by the same 
complainant in the same case. 

(9) Other Reconsideration. Reconsideration of the 
terms of a conciliated agreement is governed by WAC 
162—08-172. Nothing in this section shall prevent the 
commission from reconsidering its disposition of a com- 
plaint without findings of fact or on jurisdictional 
grounds, either on petition or on its own motion, when it 
would serve the end of justice to do so. The procedure in 
this section may be used to request reconsideration of 
the disposition of a complaint without findings of fact or 
on jurisdictional grounds. [Order 35, § 162-08-101, 
filed 9/2/77; Order 7, § 162-08-101, filed 1/19/68.] 

Reviser's note: In WAC 162-08-101(9), reference to WAC 162-08- 


172 is in error since that section does not exist. Reconsideration is 
covered in WAC 162-08~108. 


CONCILIATION 


WAC 162-08-102 Objective of conciliation. The 
commission's staff in its endeavors to eliminate an unfair 
practice by conference, conciliation and persuasion un- 
der RCW 49.60.250 shall be guided by the purposes of 
the law against discrimination and by the policies and 
objectives of the commission, particularly as expressed in 
WAC 162-08-061 and 162-08-298. Elimination of an 
unfair practice includes elimination of the effects of the 
unfair practice, as well as assurance of the discontinu- 
ance of the unfair practice. [Order 35, § 162-08-102, 
filed 9/2/77.] 


WAC 162-08-104 Conciliation negotiations. (1) 
Endeavors of staff. The task of staff is to endeavor to 
eliminate the unfair practice through agreement with the 
respondent. The extent of effort to be expended toward 
this end will depend on the likelihood that agreement on 
mutually acceptable terms can be reached. If, for exam- 
ple, it is apparent from an exchange of letters that 
agreement cannot be reached, it is not necessary to hold 
a conference. If a respondent has been afforded a rea- 
sonable opportunity to negotiate, the staff endeavor is 
sufficient. 

(2) Reopening conciliation. The making and service of 
a finding that no agreement can be reached does not 
preclude renewing negotiations or reaching an agree- 
ment at a later time. The finding that no agreement can 
be reached is not affected by a renewal of negotiations, 
but it is superseded by an agreement that is thereafter 
reached. [Order 35, § 162—08—104, filed 9/2/77.] 


WAC 162-008-106 Approval of agreements. An 
agreement reached between the commission's staff and a 
respondent under RCW 49.60.240 shall be reduced to 
writing, signed by the respondent and a member of the 
commission's staff, and presented to the commissioners 
at a meeting. The agreement is not binding on the com- 
mission until the commissioners vote to accept it, and 
the commissioners’ acceptance is subject to their power 
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to reconsider the terms of agreement under RCW 49- 
.60.255 and WAC 162-08-108. [Order 35, § 162-08- 
106, filed 9/2/77.] 


WAC 162-608-108 Reconsideration of terms of 
agreement. (1) Form of Petition. A petition for recon- 
sideration pursuant to RCW 49.60.255 of the terms of 
an agreement reached under RCW 49.60.240 shall be in 
writing and shall state the reasons why the complainant 
is dissatisfied with the agreement. 

(2) Procedure. The petition shall be processed the 
same as a petition for reconsideration of a finding of no 
reasonable cause, using the procedure set out in WAC 
162-08-101. 

(3) Nature of Proceeding. Reconsideration of the 
terms of an agreement is not an adversary hearing or a 
contested case for purposes of the administrative proce- 
dure act, chapter 34.04 RCW. The commission will hear 
why the complainant is dissatisfied with the agreement 
reached and will decide whether it should set aside the 
agreement and order and direct staff to reopen endeav- 
ors to eliminate the unfair practice by conference, con- 
ciliation, and persuasion. The burden is on the 
complainant to convince the commission to exercise its 
discretion to do this. 

(4) Decision on Reconsideration of Terms of Agree- 
ment. The petition shall be granted or denied, in the dis- 
cretion of the commission. 

(a) Reconsideration Granted. If reconsideration is 
granted the agreement and order made under RCW 49- 
.60.240 are set aside and the case is returned to the staff 
for new endeavors to eliminate the unfair practice by 
conference, conciliation, and persuasion. 

(b) Reconsideration Denied. If reconsideration is de- 
nied, the agreement stands and the order under RCW 
49.60.240 stands as the commission's final disposition of 
the case. This disposition is not appealable, Mattox v. 
Washington State Board Against Discrimination, 13 
Wn.App. 406, 535 P.2d 470 (1975), but in the commis- 
sion's view the complainant may decline to accept the 
terms of the agreement and may independently sue the 
respondent in court. 

(5) Limitation on Petitions for Reconsideration. No 
more than one petition for reconsideration of the terms 
of agreement may be filed under the provisions of RCW 
49.60.255 by the same complainant in the same case. 

(6) Other Reconsideration. Reconsideration of a find- 
ing of no reasonable cause and of the disposition of a 
complaint without findings of fact or for jurisdictional 
reasons, is covered by WAC 162—08-101. [Order 35, § 
162-08-108, filed 9/2/77.] 


WAC 162-08-109 Breach of conciliated agreement. 
If an agreement and order for the elimination of an un- 
fair practice made under RCW 49.60.240 is breached, 
the executive secretary may take action appropriate in 
the circumstances, including one or more of the 
following: 

(1) Specific Enforcement. Bringing an action in court 
for specific enforcement of the agreement; 

(2) Setting Aside. Recommending to the commission- 
ers that the agreement and order be set aside, in whole 
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or in part, and that the case be returned to the staff for 
renewed conference, conciliation and persuasion, or for 
hearing; or 

(3) Report to Prosecuting Attorney. Reporting the vi- 
olation to the prosecuting attorney for prosecution under 
RCW 49.60.310. [Order 35, § 162-08-109, filed 
9/2/77.) 


SUBPOENAS 


WAC 162-08-111 Who may issue subpoenas. Sub- 
poenas may be issued by the chairperson of the commis- 
sion, any member of the commission designated by the 
chairperson, the executive secretary, or any staff mem- 
ber designated by the executive secretary. In addition, 
after notice of hearing has issued, subpoenas in the case 
to be heard may be issued by the chairperson of the 
hearing tribunal, any member of the hearing tribunal 
designated by the chairperson of the tribunal, or an at- 
torney at law who is an attorney of record for a party to 
the case, as is provided by RCW 34.04.105. [Order 35, § 
162-08-111, filed 9/2/77; Order 7, § 162—-08-111, filed 
1/19/68.] 


WAC 162-08-114 Service of subpoenas. Subpoenas 
may be served in any manner authorized by WAC 162- 
08-041 and RCW 49.60.140 for the service of papers 
generally. [Order 35, § 162-08-114, filed 9/2/77.] 


WAC 162-08-116 Witness fees and allowances. (1) 
General Rule. Pursuant to RCW 49.60.170, witnesses 
shall be paid the same fees and mileage as are paid wit- 
nesses in the courts of this state, and by the same party 
who would pay if the proceeding were before a court of 
this state. 

(2) Travel Allowances. Any person authorized to issue 
subpoenas who desires the attendance of a witness resid- 
ing outside of the county in which attendance is desired, 
or more than twenty miles from the place where atten- 
dance is desired, may compel the attendance of the wit- 
ness by subpoena accompanied by ten dollars, tickets or 
other arrangements for travel, or an appropriate mileage 
allowance if the witness agrees to travel by automobile, 
plus not less than one day's per diem at the rate of 
twenty-five dollars per day for meals and lodging. The 
chairperson of the commission, or of the tribunal, if one 
is convened, may order paid such additional amounts for 
meals, lodging, and travel as the chairperson may deem 
reasonable for the attendance of the witness, consistent 
with RCW 5.56.010 and other law. governing allowances 
for witnesses in the courts of this state, if the witness 
objects to the arrangements or amounts provided by the 
person issuing the subpoena. 

(3) Fees of Expert Witness. The party that calls an 
expert witness shall pay the professional fee charged by 
the expert witness and all other costs of the testimony or 
discovery proceeding. If cross—examination of an expert 
witness exceeds the time taken for direct examination, 
the party or parties cross examining shall reimburse the 
party that called the expert witness for that portion of 
the fee charged by the expert witness and the other costs 
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of the testimony or discovery proceeding. [Order 35, § 
162-08-116, filed 9/2/77.] 


WAC 162-08-121 Motions relating to subpoenas. 
After notice of hearing, motions relating to subpoenas 
shall be addressed to the chairperson of the hearing tri- 
bunal. In all other circumstances motions relating to 
subpoenas shall be addressed to the chairperson of the 
commission. Motion procedure is governed by WAC 
162-08—-271. [Order 35, § 162—08-121, filed 9/2/77; 
Order 7, § 162—08—121, filed 1/19/68.] 


DISCOVERY 


WAC 162-08-131 Discovery. (1) General Rule. Ex- 
cept as otherwise provided in these rules, discovery may 
be obtained and used in the manner provided by rules 
26, 28, 29, 30, 31, 32, 33, 34, 35 and 36 of the civil rules 
for superior courts (CR). Wherever those rules refer to 
the court, the hearing tribunal shall be substituted, ex- 
cept when notice of hearing has not issued, in which case 
the chairperson of the commission shall stand in place of 
the court. 

(2) Status of Complainant. For purposes of discovery a 
complainant shall be considered to be a party to a case 
growing out of that complainant's complaint, whether or 
not the complainant is a party for other purposes (see 
WAC 162-08-261, 162-08-288). 

(3) Protective Orders. (a) Upon motion by a party or 
by the person from whom discovery is sought, and for 
good cause shown, a tribunal chairperson, or, if no tri- 
bunal has been appointed, the chairperson of the com- 
mission, may make any order which justice requires to 
protect a party or person from annoyance, embarrass- 
ment, oppression, or undue burden or expense caused by 
discovery, including all orders a court could make under 
CR 26(c). 

(b) If a motion for a protective order is denied in 
whole or in part, the chairperson may, on such terms 
and conditions as are just, order that any party or person 
provide or permit discovery. The provisions of WAC 
162—08-171(1) incorporating CR 37(a)(4) apply to the 
award of expenses incurred in relation to the motion. 

(c) Protective orders sealing produced documents shall 
meet the requirements of WAC 162-08—-096 in addition 
to those of this section. [Order 35, § 162—08—131, filed 
9/2/77; Order 7, § 162—08-131, filed 1/19/68.] 


WAC 162-08-135 Depositions. (1) When Taken. 
Depositions may be taken at any time after notice of 
hearing has been served. Depositions may be taken be- 
fore notice of hearing if the person whose testimony is 
taken and all respondents are notified that the testimony 
may be used as evidence in any hearing arising out of 
the matter under investigation. No leave of the chair- 
person is required to take a deposition at any time. 

(2) Persons Before Whom Deposition May Be Taken. 
Depositions may be taken before a member of the com- 
mission's staff who is not involved in the investigation of 
the complaint or matter, before a person who has been 
commissioned to take depositions by the chairperson of a 
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tribunal or of the commission, or before any other per- 
son before whom a deposition could be taken for use in 
superior court, as provided in CR 28. Any designated 
deposition officer or member of the commission's staff 
may administer an oath for the purpose of taking a 
deposition. 

(3) Manner of Taking. Depositions may be taken in 
any reasonable manner, including any manner provided 
in CR 30. 

(4) Record of Examination. Depositions may be re- 
corded mechanically or videotaped. 

(5) Times for Depositions on Written Questions. For 
depositions on written questions consisting of twenty 
questions or less, cross questions shall be served within 
ten days after service of the notice and copy of the direct 
questions, and redirect and recross questions shall be 
served within five days after being served with the prior 
questions. For depositions consisting of more than twen- 
ty questions the times shall be as provided in CR 31(a) 
(15, 10, and 10 days, respectively). The number of 
questions for purposes of this subsection is the total of 
written questions from the same person to the same per- 
son outstanding at the same time, but questions out- 
standing only because they have not been timely 
answered shall not be counted. 

(6) Time for Signing. If signature is not waived, the 
witness shall have five days after submission of the tran- 
scription of testimony to register desired changes and to 
sign it, unless the transcription exceeds fifty pages, in 
which event the witness shall have ten days, and if the 
witness does not sign in the given time the officer may 
sign in the manner provided in CR 30(e). 

(7) Certification and Transmittal for Filing. The offi- 
cer shall certify the deposition in the manner provided in 
CR 30(f) and shall send or deliver the original copy to 
the clerk, unsealed. The officer need not notify parties of 
the transmittal. 

(8) Filing and Publication. Upon receipt of a tran- 
scribed deposition the clerk shall examine it to see if it 
has been certified, and if it-has been, the clerk shall file 
it. A deposition that has been so filed is published and is 
available for any use to which a deposition may be put, 
except to the extent that use is limited by a protective 
order (see WAC 162~-08—096). 

(9) Use of Depositions. Depositions can be used in the 
same way as depositions for court can be used under the 
civil rules for superior court, particularly CR 32. 

(10) Effect of Errors and Irregularities. Errors and ir- 
regularities in deposition practice are waived unless they 
substantially prejudice a party and are promptly object- 
ed to as provided in CR 32(d). [Order 35, § 162-08- 
135, filed 9/2/77.] 


WAC 162-08-141  Interrogatories to parties. (1) 
General Rule. Any party may serve written interrogato- 
ries on any adverse party to be answered in the manner 
provided in CR 33. 

(2) Time for Use. Interrogatories may be served at 
any time after the party to whom they are directed has 
been served with notice of hearing, or otherwise has be- 
come a party to the case. 
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(3) Form. Interrogatories shall be in the form provid- 
ed in CR 33. 

(4) Service. A party submitting interrogatories shall 
serve and leave the original and two copies with the par- 
ty to whom the interrogatories are directed. A blank in- 
terrogatory should not be filed with the clerk unless the 
party has need to do so, for example, as an attachment 
to the motion to compel answers to interrogatories. 

(5) Time for Answer. Interrogatories shall be an- 
swered within ten days after service, unless the interrog- 
atories, together with others served by the same party 
within the last ten days, exceed 20 questions, in which 
event the interrogatories shall be answered within 20 
days. 

(6) Service and Filing of Answers. The party to whom 
interrogatories are directed shall serve a copy of the in- 
terrogatories with answers on the party that propounded 
the interrogatories and may file the original with the 
clerk, along with proof of service on the propounding 
party. 

(7) Use as Evidence. Answers to interrogatories may 
be used as evidence when they are admissible under the 
administrative law standards of evidenced specified in 
RCW 34.04.100 and WAC 162-08-292. [Order 35, § 
162-08-141, filed 9/2/77; Order 7, § 162—08-141, filed 
1/19/68.] 


WAC 162~-08-151 Production of documents and 
things and entry upon land for inspection and other pur- 
poses. (1) General Rule. Any party to a case that has 
been noted for hearing may use the discovery practice 
provided in CR 34. 

(2) Time for Response. The party upon whom the re- 
quest is served shall serve its written response within 10 
days, unless the parties have stipulated to, or the tribu- 
nal chairperson has allowed, a shorter or longer time. 
[Order 35, § 162—-08-151, filed 9/2/77; Order 7, § 162- 
08-151, filed 1/19/68.] 


WAC 162-08-155 Physical and mental examination 
of persons. Every tribunal chairperson shall have au- 
thority to issue any order a judge in the chairperson's 
place could make under CR 35. [Order 35, § 162-08- 
155, filed 9/2/77.] 


WAC 162-08-161 Request for admission. (1) Gen- 
eral Rule. At any time after notice of hearing has been 
served a party may serve on any other party a written 
request for admission as provided by CR 36. 

(2) Form. Requests for admission shall be arranged so 
that after each separate request there is left a blank 
space reasonably calculated to enable the answer to be 
typed in. 

(3) Service. The requesting party shall serve on the 
party to whom the requests are directed the original and 
two copies of the request document. There is no need to 
file the request document with the clerk at the time it is 
served on the party. 

(4) Time for Response. Matters of which an admission 
is requested are admitted unless answer or objection is 
served within 10 days, unless the total requests, together 
with others served by the same party within the last 10 
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days, exceed 20 in number, in which event 20 days shall 
be allowed. 

(5) Admitted if No Response. When requests for ad- 
mission are not responded to within the requisite number 
of days, the matters requested to be admitted are admit- 
ted, without need for further action by counsel or the 
tribunal. 

(6) Service and Filing of Responses. The party to 
whom the requests are directed shall serve the requesting 
party with a copy of the request document with respons- 
es and shall file the original with the clerk, along with 
proof of service on the requesting party. 

(7) Effect of Admission; Relief From Admission. Any 
matter admitted under this rule, whether admitted af- 
firmatively or by not answering, is conclusively estab- 
lished unless the chairperson of the tribunal on motion 
permits withdrawal or amendment of an admission as 
provided in this paragraph. Withdrawal or amendment 
of an admission may be allowed when: 

(a) It would be manifestly unjust to hold the party to 
the admission; 

(b) The presentation of the merits of the case will be 
subserved by the withdrawal or amendment of the ad- 
mission; and 

(c) The party that obtained the admission does not 
satisfy the chairperson that withdrawal or amendment 
will prejudice the party in maintaining its case or de- 
fense on the merits. 

(8) Admission Limited to Case. Any admission made 
under this rule is for the pending case only and is not an 
admission for any other purpose or proceeding. [Order 
35, § 162-08-161, filed 9/2/77; Order 7, § 162—08-161, 
filed 1/19/68.] 


WAC 162-08-171 Failure to make discovery 
Sanctions. (1) Order Compelling Discovery. Tribunal 
chairpersons are authorized to make any order that a 
court could make under CR 37(a), including an order 
awarding expenses of the motion to compel discovery. A 
party, upon reasonable notice to other parties and all 
persons affected thereby, may obtain an order compel- 
ling discovery by motion to the tribunal chairperson. The 
form of the motion and the procedure for its disposition 
is governed by WAC 162-08-271. When taking a depo- 
sition on oral examination, the proponent of the question 
may either complete or adjourn the examination before 
applying for an order. 

(2) Sanctions Orders. (a) The chairperson of the tri- 
bunal shall make such sanctions orders as are just if a 
party or an officer, director or managing agent of a par- 
ty or a person designated in the manner provided in CR 
30(b)(6) or 31(a) to testify on behalf of a party: 

(i) Fails to obey an order to provide or permit discov- 
ery, including an order made under (1) of this section or 
under WAC 162-08-155; 

(ii) Fails to appear before the officer who is to take 
the deposition, after being served with a proper notice; 

(iii) Fails to serve answers or objections to interroga- 
tories; or 

(iv) Fails to serve a written response to a request for 
inspection under WAC 162-08-151 after proper service 
of the request. 
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(b) Among appropriate sanctions orders are the 
following: 

(i) An order that the matters regarding which the or- 
der was made, or any other designated facts, shall be 
taken to be established for the purposes of the hearing, 
in accordance with the claim of the party obtaining the 
order; 

(ii) An order refusing to allow the disobedient party 
to support or oppose designated claims or defenses, or 
prohibiting the disobedient party from introducing des- 
ignated matters in evidence; and 

Gii) An order striking out pleadings or parts thereof, 
or staying further proceedings, until the order is obeyed, 
or dismissing the action or proceeding or any part there- 
of, or rendering an order for relief by default against the 
disobedient party. 

(c) In lieu of any of the foregoing orders or in addi- 
tion to them, the chairperson of the tribunal shall re- 
quire the party failing to obey the order or failing to act, 
or the attorney advising that party, or both, to pay the 
reasonable expenses, including attorney's fees, caused by 
the failure, unless the chairperson finds that the failure 
was substantially justified or that other circumstances in 
the particular case make an award of expenses unjust. 

(3) Expenses on Failure to Admit. If a party fails to 
admit the genuineness of any document or the truth of 
any matter as requested under WAC 162-08-161, and if 
the party that requested the admissions thereafter proves 
the genuineness of the document or the truth of the 
matter, that party may move the tribunal chairperson 
for an order requiring the party that failed to admit to 
pay to the moving party the reasonable expenses in- 
curred in making that proof, including reasonable attor- 
ney's fees. The chairperson shall make the order unless 
the chairperson finds that, (a) the request was held ob- 
jectionable under the procedure of CR 36(a), or, (b) the 
admission sought was of no substantial importance, or, 
(c) the party failing to admit had reasonable ground to 
believe that the fact was not true or the document was 
not genuine, or (d) there was other good reason for the 
failure to admit. [Order 35, § 162—08-171, filed 9/2/77; 
Order 7, § 162-08—171, filed 1/19/68.] 
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WAC 162-08-190 Certification of file. (1) General. 
Certification of the file to the chairperson as provided in 
RCW 49.60.250 in case of failure to reach an agreement 
under RCW 49.60.240 for the elimination of an unfair 
practice shall be done in the manner provided in this 
section. 

(2) Who Certifies. Certification shall be by the clerk. 

(3) Form of Certificate. The certificate shall be in 
writing and dated and signed by the clerk and shall be in 
substantially the following form: "I certify that the at- 
tached is the entire file, including the complaint and all 
findings made, of the Washington State Human Rights 
Commission staff for the complaint included in the file." 

(4) Custody of File. The certified file, including the 
certificate, shall be held in the custody of the clerk, who 
shall see that it is available for use by the chairperson of 
the commission and counsel for the commission, and for 
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examination and copying by others. [Order 35, § 162- 
108-190, filed 9/2/77.] 


WAC 162-08-201 Prehearing amendment of com- 
plaint. (1) Required. Before a case is noted for hearing, 
counsel for the commission shall prepare an amended 
complaint as provided in this section. 

(2) Basis For. The amended complaint shall be based 
on the facts as they are believed by the commission's 
counsel and staff to exist at the time the amended com- 
plaint is signed. 

(3) Scope. The amended complaint shall identify the 
persons who are proper parties for the hearing and the 
matters to be heard. It need not be limited to parties or 
matters mentioned in the complaint filed under RCW 
49.60.230, and it need not include all parties or matters 
mentioned in that complaint. 

(4) Form. The complaint shall be in the form desig- 
nated in WAC 162-08-241. 

(5) Contents. The amended complaint shall contain 
the following: 

(a) Identification of the specific unfair practice or 
practices alleged. 

(b) A clear and concise statement of the facts which 
form the basis for the alleged unfair practices. 

(c) A request for relief, setting out the terms or sub- 
stance of the order which the executive secretary be- 
lieves would be appropriate for the tribunal to enter if 
the matters alleged in the complaint are proven to be 
true. 

(6) Pleading Statutory Steps. It is not necessary for 
counsel for the commission to plead that the statutory 
steps prior to the amended complaint have been com- 
pleted. All statutory steps prior to hearing will be 
deemed to have been properly completed unless an issue 
is raised by specific negative averment in an answer as 
provided in WAC 162-08—251(5). 

(7) Signing. The amended complaint shall be signed 
by counsel for the commission and verified by the exec- 
utive secretary or a staff member designated by the ex- 
ecutive secretary to verify on behalf of the executive 
secretary. [Order 35, § 162—08-201, filed 9/2/77; Order 
7, § 162-08-~201, filed 1/19/68.] 


WAC 162-08-211 Appointment of hearing tribunal. 
(1) When Appointed. When the file has been certified 
(WAC 162-08-190) and counsel for the commission has 
prepared an amended complaint for hearing (WAC 
162—08-201) the chairperson of the commission shall 
appoint a hearing tribunal as provided in RCW 49.60- 
.250 and this section. 

(2) Qualifications of Tribunal Members. Commission- 
ers are qualified by virtue of their office to serve as tri- 
bunal members. A person other than a commissioner 
who is appointed as a member of a hearing tribunal shall 
have the following qualifications, in the judgment of the 
chairperson of the commission: 

(a) Agreement with the purposes of the law against 
discrimination, and the ability and willingness to follow 
and apply the law against discrimination and the regu- 
lations, declaratory rulings, and other formal interpreta- 
tions of the law against discrimination made by vote of 
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the commissioners (as distinguished from interpretations 
of the commission's staff or legal counsel), see WAC 
162-08-278(7); 

(b) Knowledge of civil rights law, or of the problems 
with which the law against discrimination is concerned, 
or of the type of unfair practice alleged, or of the indus- 
try, circumstances or situation of the respondent in the 
case, or of the community or region where the alleged 
events occurred, or other knowledge or background that 
will help the person to understand the issues to be 
considered. 

(c) Ability to judge the case fairly, without partiality 
toward the complainant, counsel for the commission, the 
respondent, or any other participant in the hearing; and 

(d) Willingness to devote the time necessary to fully 
hear the case and decide it with reasonable promptness. 

(3) Sources of Tribunal Members. Any person may 
volunteer to serve as a hearing tribunal member by sub- 
mitting in writing to the clerk the person's name, ad- 
dress, and telephone number, and a statement of 
qualifications, including the matters covered in part (2) 
of this section. The clerk shall supply blank forms on 
which to make submissions, and the clerk may assist 
persons by taking the information orally or by telephone 
and preparing the form for signature. The clerk shall 
keep a file of submitted forms, which shall be open to 
public inspection. The chairperson of the commission 
shall consult the file when appointing hearing tribunals, 
but the chairperson shall not be limited to the appoint- 
ment of persons who have volunteered. If the chairper- 
son solicits the service of a person who has not already 
volunteered, the person shall sign a statement in the 
form provided by this subsection and file it with the 
clerk for inclusion in the file with the volunteered names. 
This paragraph does not apply to commissioners. 

(4) Chairperson of Tribunal. The chairperson of each 
hearing tribunal shall be either a member of the com- 
mission or an attorney at law. The chairperson of the 
commission shall designate one of the members of the 
hearing tribunal to serve as chairperson of the hearing 
tribunal. If the chairperson of the tribunal resigns, is re- 
moved, or otherwise becomes unable to serve, the chair- 
person of the commission shall designate another 
member to serve as chairperson. The designation may be 
of the new member appointed to take the chairperson's 
place, or of another member, if the other member is 
qualified to serve as chairperson. 

(5) Alternative Tribunal Member. The chairperson of 
the commission may appoint a fourth person as an al- 
ternative tribunal member. If a vacancy in tribunal 
membership other than chairperson occurs prior to the 
hearing, the alternative member thereupon becomes an 
active member, whether or not the alternative member 
has participated in prehearing proceedings. If such a va- 
cancy occurs after commencement of the hearing, the 
alternative member becomes an active member only if 
he or she has attended the hearing up to the time when 
the vacancy occurs. 

(6) Acceptance of Appointment and Responsibilities. 
Each tribunal member shall execute in writing and file 
with the clerk a document in substantially the following 
form: 
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"I accept appointment as a member of the 
hearing tribunal which will hear the case captioned 
above for the Washington State Human Rights 
Commission. 

I certify that, to my knowledge, I have no 
conflicts of interest which would interfere with my 
ability to judge fairly and impartially. 

I promise to judge this case with fairness and 
impartiality to all parties and persons. 

I agree with the purposes of the law against 
discrimination and I will follow and apply the law 
against discrimination and the regulations, declara- 
tory rulings, and other formal interpretations of the 
law against discrimination made by vote of the 
commissioners. 

I am willing to devote the time necessary to 
fully hear the case and decide it with reasonable 
promptness. 


(Signature) 


A person who serves as a hearing tribunal member for 
several cases may file a single document in similar form 
but saying instead that the person will not accept ap- 
pointment to a case where the person's interests interfere 
with the person's ability to judge fairly and impartially. 
The clerk shall file the document for an individual case 
in the file for the case and shall file a document for 
more than one case in a separate file under the person's 
name or, alternatively, in one case file with a copy in the 
file of each other case on which the person serves. 

(7) Vacancies. Vacancies in tribunal membership 
caused by resignation, disability, removal under WAC 
162-08-215, or other cause, and not filled by an alter- 
native tribunal member under part (3) of this section 
shall be filled through appointment by the chairperson of 
the commission in the manner provided for appointment 
of original tribunal members. If filling a vacancy would 
make necessary the repetition of a substantial amount of 
work, the chairperson may leave a vacancy unfilled and 
the case may proceed before a tribunal of two, as pro- 
vided in WAC 162-08—-278. [Order 35, § 162—08-211, 
filed 9/2/77; Order 33, § 162-08-211, filed 3/21/77; 
Order 7, § 162—-08—211, filed 1/19/68.] 


WAC 162-08-212 Compensation and expenses of 
tribunal members. (1) Compensation. Tribunal chairper- 
sons shall be compensated for their services at the rate 
of twenty-five dollars per hour and tribunal members 
other than the chairperson shall be compensated at the 
rate of fifteen dollars per hour. Alternate tribunal mem- 
bers shall be compensated at the rate of fifteen dollars 
per hour for any time expended in attendance with the 
tribunal at the direction of the chairperson of the 
commission. 

(2) Travel Expense. Tribunal members and alternates 
while in session or on official business shall receive re- 
imbursement for travel expenses incurred during such 
time in accordance with RCW 43.03.050 and 43.03.060 
as now existing or hereafter amended. 

(3) Other expenses. Support services (such as secre- 
tarial service) for tribunals will generally be supplied by 
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the commission, through the clerk. Where this is not 
possible or practical (for example, long distance tele- 
phone calls from a tribunal member's office or motel 
room) the commission will reimburse the tribunal mem- 
ber or alternate for necessary expenses incurred in the 
course of duty. Reimbursement will be on the basis of 
invoice vouchers submitted to the clerk. A single invoice 
voucher may be used for claims for compensation and 
for expenses. 

(4) Vouchers. Tribunal members and alternates shall 
be paid upon receipt by the clerk of state invoice vouch- 
ers, for compensation, and state travel vouchers, for 
travel expenses. [Order 37, § 162-08~212, filed 
10/27/77; Order 35, § 162—08-212, filed 9/2/77.] 


WAC 162-08-215 Removal of tribunal members for 
cause. (1) Motion Authorized. Any party or attorney for 
a party may move for the removal of one or more tribu- 
nal members or alternates for cause as provided in this 
section. 

(2) Time for Filing. The motion must be filed with the 
clerk within ten days after the notice of hearing was 
served on the moving party, except that a motion to re- 
move a tribunal member who has been appointed after 
the notice of hearing has been served may be filed within 
ten days after notice of appointment of that tribunal 
member has been received by the moving party. 

(3) To Whom Directed. The motion shall be directed 
to the chairperson of the commission and filed with the 
clerk. 

(4) Contents of Motion; Affidavits. The motion must 
state the reason why removal is requested and it must be 
supported by affidavits that establish the factual basis 
for the motion, unless the factual basis is of record in the 
case or is already known to the chairperson. Affidavits 
must be made on personal knowledge, must set forth 
facts that are admissible in evidence in an administrative 
hearing, and must show affirmatively that the affiant is 
competent to testify to the matters stated in them. Au- 
thenticated copies of all papers or parts of papers re- 
ferred to in an affidavit must be filed with the affidavit, 
unless they are already on file with the commission or 
are published and are generally available. If the moving 
party has reason to believe that evidence in support of 
the motion exists and the moving party cannot with rea- 
sonable diligence obtain the evidence in proper form 
within the time allowed for filing the motion, the moving 
party may make a request in the motion for additional 
time to submit evidence. The request for additional time 
must be supported by an affidavit which describes as 
specifically as possible the evidence and the efforts that 
have been made and will be made to get it, and the time 
needed to obtain and file the evidence. The chairperson 
may grant additional time if the chairperson finds that 
the described evidence would be usable and helpful in 
passing on the motion and if the moving party has shown 
diligence in attempting to get it. 

(5) Grounds for Removal. A member of a hearing tri- 
bunal shall be removed if the chairperson finds that the 
motion and supporting affidavits show that the person is 
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disqualified under the law of this state on disqualifica- 
tion of judicial and quasi—judicial officers. Grounds for 
disqualification include: 

(a) Prejudgment concerning issues of fact about par- 
ties in the particular case; 

(b) Partiality evidencing a personal bias or personal 
prejudice signifying an attitude for or against a party, as 
distinguished from issues of law or policy; 

(c) An interest whereby one stands to gain or lose by 
a decision either way; 

(d) Any interest, pecuniary or not, the probable and 
natural tendency of which is to create a bias in the mind 
of the person for or against a party; and 

(e) That service of the person would cause the tribu- 
nal to appear to a reasonably prudent and disinterested 
person to lack the appearance of fairness, impartiality, 
and neutrality. 

(6) Ruling on Motion. If the chairperson of the com- 
mission finds from the facts established by the motion 
and supporting affidavits that the tribunal member is 
disqualified, the chairperson shall issue an order remov- 
ing the member from service on the tribunal. 

(7) Limitations on Motions. No party and attorney for 
that party may make more than one motion for removal 
of the same tribunal member from the same tribunal, 
and no motion may be made after the tribunal member 
has made or participated in making any ruling involving 
discretion. 

(8) Disposition of Denied Motions. In order to avoid a 
possible prejudicial effect on the tribunal member, a 
ruling denying a motion for removal shall not be re- 
vealed to the tribunal or its members by the chairperson 
or any representative of the commission. Motions and 
other papers filed under this section shall not be filed in 
the tribunal's case file or otherwise revealed to the tri- 
bunal or its members by representatives of the commis- 
sion but shall be included in the record certified to 
superior court for purposes of appeal orenforcement, as 
is provided in WAC 162-—-08-231(5). Tribunal members 
are directed not to examine files concerning them or the 
case, other than the tribunal's case file, during pendency 
of the hearing and are directed not to inquire as to 
whether a party or attorney has moved for removal of a 
tribunal member or alternate. Members of the public are 
requested not to reveal to a tribunal member the fact 
that a motion for removal has been made and denied. 
The procedure in this subsection is intended to establish 
a high standard of fairness, not a minimum standard of 
fairness. Knowledge by a hearing tribunal member about 
a motion for his or her removal shall not disqualify the 
member from continuing to serve, in the absence of evi- 
dence of actual bias arising from special facts. [Order 
35, § 162--08-215, filed 9/2/77; Order 33, § 162-08- 
215, filed 3/21/77.] 


WAC 162-08-217 Objection to manner of appoint- 
ment. (1) Authorized. A party aggrieved by the manner 
in which a hearing tribunal has been appointed may file 
with the clerk a motion to the chairperson of the com- 
mission for an order setting aside the chairperson’s order 
appointing the hearing tribunal, in whole or in part. 
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(2) Time for Motion. The motion must be filed within 
15 days after the aggrieved party has been served with 
the notice of hearing. 

(3) Grounds for Motion. The motion to set aside the 
order appointing hearing tribunal must be based on an 
error of law or procedure, other than appointment of a 
disqualified tribunal member or alternate, that invali- 
dates the appointment of the entire panel of the tribunal, 
or of a member, members, or alternate. Each ground for 
the motion shall be specifically set out and supported by 
legal authority. 

(4) Procedure. The motion shall be considered and 
decided as provided in WAC 162-08~—271. 

(5) Effect on Time of Hearing. The chairperson may 
postpone the time of hearing if the chairperson does not 
have time to dispose of a motion under this section be- 
fore the scheduled hearing date. 

(6) Where Filed. Papers filed under this section shall 
not be placed in the file of the tribunal hearing during 
the pendency of the hearing. If the case is brought to the 
superior court for review or enforcement, papers filed 
under this section shall be included in the record certi- 
fied to the superior court, as provided in WAC 162-08— 
231. [Order 33, § 162-08--217, filed 3/21/77.] 


WAC 162-08-221 Notice of hearing. (1) Applicable 
Statutes. When a hearing tribunal has been appointed, 
the clerk shall give notice of hearing to all parties as 
provided in RCW 49.60.250 and RCW 34.04.090(1). 

(2) Indefinite Time. The clerk may, in his or her dis- 
cretion, omit the time and place of hearing from the no- 
tice with the explanation that the time and place will be 
set by later notice from the tribunal chairperson, given 
at least twenty days in advance of the time of hearing. 

(3) Issues. The notice of hearing shall state that the 
issues involved in the hearing are (a) whether the re- 
spondent committed the unfair practices stated in the 
amended complaint, and, if so, (b) what order is appro- 
priate. A copy of the amended complaint shall be at- 
tached to the notice of hearing. 

(4) Notice of Rules. The notice of hearing shall in- 
form the respondent of the answer rule, WAC 162-08- 
251, and it shall inform the complainant of a complain- 
ant's rights and options under WAC 162-008-261. 

(5) Consolidation of Cases. The chairperson, in the 
original notice of hearing or by amended notice of hear- 
ing, may consolidate cases when they involve common 
questions of law or fact. [Order 37, § 162—08-—221, filed 
10/27/77; Order 35, § 161-08—221, filed 9/2/77; Order 
7, § 162-08-221, filed 1/19/68.] 


WAC 162-08-231 Record, pleadings. (1) Record. 
The record of a tribunal hearing shall include the items 
specified in RCW 34.04.090: 

"(a) All pleadings, motions, intermediate rulings; 

(b) Evidence received or considered; 

(c) A statement of matters officially noticed; 

(d) Questions and offers of proof, objections, and rul- 
ings thereon; 

(e) Proposed findings and exceptions; 

(f) Any decision, opinion, or report by the officer pre- 
siding at the hearing." 
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It shall also include the chairperson's order appointing 
the hearing tribunal and the statement of acceptance of 
appointment and responsibilities filed by tribunal mem- 
bers pursuant to WAC 162—08-211(6). 

(2) Pleadings. Pleadings for a tribunal hearing shall 
include the notice of hearing with amended complaint 
attached and any amended complaints subsequently 
filed, plus any answers or replies filed under WAC 162- 
08-251, and the original complaint if, but only if, the 
complainant elects to proceed under it as provided in 
WAC 162-08-261. 

(3) Proceedings Before Notice of Hearing Not Part of 
Record. Except for the order appointing the hearing tri- 
bunal and statements of acceptance of appointment and 
responsibilities filed by tribunal members pursuant to 
WAC 162-08-211(6), no findings or other parts of the 
commission's record of action on the complaint prior to 
notice of hearing shall be included in the record of the 
tribunal hearing unless the particular document is of- 
fered and admitted into evidence. 

(4) Custody. The clerk shall keep custody of the offi- 
cial record of the tribunal hearing as provided in WAC 
162—04—026(3)(h) and shall keep the tribunal file sepa- 
rate from the file of the original complaint, investiga- 
tion, and conciliation, of which the clerk has custody 
under WAC 162-04-026(3)(d) and 162—08-190. 

(5) Record for Appeal or Enforcement. The record 
certified to the court for the purpose of judicial review 
under RCW 34.04.130 or enforcement under RCW 49- 
.60.260 shall include the record of the tribunal hearing 
plus all motions for removal of tribunal members for 
cause under WAC 162-08-215 and motions objecting to 
the panel under-WAC 162-08-217, and all other papers 
filed because of such motions. [Order 35, § 162—08-231, 
filed 9/2/77; Order 7, § 162-08—231, filed 1/19/68.] 

Reviser's note: References in WAC 162-08-231(4) to WAC 162- 
04-026 apparently refer to WAC 162-08-026. 


WAC 162-08-241 Form of papers filed with tribu- 
nal. (1) Caption. The notice of hearing shall include a 
full caption in substantially the following form: 


Before the Washington State Human Rights 
Commission Hearing Tribunal 
Washington State Human Rights 
Commission, presenting the case 


in support of the complaint of 
James Doe, 


v. No. 


Roe Enterprises, Inc., Phyllis 
Roe, President, and Richard 
Roe, Secretary. 


Papers filed thereafter may have a short caption in sub- 
stantially the following form: 


162-08-251 


Before the Washington State Human Rights 
Commission Hearing Tribunal 


Washington State Human Rights 
Commission ex rel. Doe 


v. No. 


Roe Enterprises, Inc., et al. | 


(2) Form in General. Papers filed with a tribunal shall 
be in the form used for superior court practice. See in 
particular Rule 10, Civil Rules for Superior Court. 

(3) Signing. Every pleading, motion or other paper 
filed on behalf of a party represented by an attorney 
shall be dated and signed by at least one attorney of 
record in the attorney's individual name, whose address 
shall be stated. A party who is not represented by an at- 
torney shall similarly date and sign proceedings, motions 
and other papers and give the party's address. The sig- 
nature of a party or of an attorney constitutes a certifi- 
cate by that person that the.person has read the 
pleading, motion, or other paper; that to the best of the 
person's knowledge, information, and belief there is good 
ground to support it; and that it is not interposed for 
delay. If a pleading, motion, or other paper is not signed 
or is signed with intent to defeat the purpose of this rule 
it, or the appropriate part of it, may be stricken as sham 
and false and the hearing may proceed as though the 
pleading or other paper, or part, had not been filed. 
Similar action may be taken if scandalous or indecent 
matter is inserted. [Order 35, § 162-08-241, filed 
9/2/77; Order 7, § 162-08—241, filed 1/19/68.] 


WAC 162-08-251 Answer. (1) Required. Every re- 
spondent shall file an answer to the amended complaint 
attached to the notice of hearing, and to any subsequent 
amendments or complaints that are filed. 

(2) Content. The answer shall set out and assert every 
defense, in law or fact, to the claims of the complaint 
being answered. 

(3) Waiver of Defenses Not Pleaded. Defenses not 
pleaded in an answer are waived. 

(4) Time for Filing. An answer shall be filed within 
twenty days after notice of hearing is served, unless the 
date of hearing is less than 40 days from the date when 
notice of hearing is served, in which event an answer 
must be filed within half of the intervening time. 
Example: If the date of hearing is 25 days after the no- 
tice is served, the answer must be filed by the close of 
the 13th day after the notice is served. 

(5) Form of Defenses and Denials. A respondent shall 
state in short and plain terms its defenses to each claim 
asserted and shall admit or deny the averments of the 
amended complaint. If the respondent is without knowl- 
edge or information sufficient to form a belief as to the 
truth of an averment, the respondent shall so state and 
this has the effect of a denial. Denials shall fairly meet 
the substance of the averments denied. When a respon- 
dent intends in good faith to deny only a part or a qual- 
ification of an averment, the respondent shall specify so 
much of it as is true and material and shall deny only 
the remainder. 
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(6) Affirmative Defenses. A respondent who wishes to 
raise any matter constituting an avoidance or affirmative 
defense, including those required to be set forth affirm- 
atively by CR 8(c), must plead the matter as an affir- 
mative defense in the respondent's answer. Among the 
matters which must be pleaded as affirmative defenses 
are the following: 

(a) A bona fide occupational qualification; 

(b) Business necessity that justifies a practice that has 
a discriminatory effect; and 

(c) That another statute or rule of law precludes or 
limits enforcement of the law against discrimination, or 
regulations or precedents of the commission. 

(7) Statutory Steps. Any defense that the hearing 
cannot be held because the respondent has been preju- 
diced because statutory steps prior to hearing have not 
been taken, or because of some irregularity in statutory 
procedure, must be pleaded in the answer by specific 
negative averment, which shall include such supporting 
particulars as are within the answering respondent's 
knowledge or could reasonably have been learned by the 
answering respondent. 

(8) Obligation of Good Faith. The assertion of denials 
and defenses is subject to the obligation of good faith set 
out in WAC 162-008-241 (3). 

(9) Reply. Unless the tribunal orders that a reply to 
an answer be filed, none shall be necessary. Averments 
in an answer shall be deemed denied or avoided. [Order 
35, § 162-08-251, filed 9/2/77; Order 7, § 162-08—-251, 
filed 1/19/68.] 


WAC 162-08~261 Complainant's participation. (1) 
Notice of Independent Appearance. A complainant who 
desires to submit testimony or otherwise participate in 
the hearing as a party and not to leave the case in sup- 
port of the complaint to be presented solely by counsel 
for the commission, must serve and file a notice of inde- 
pendent appearance within ten days after the notice of 
hearing is served on that complainant. The notice shall 
state the address where notices to the complainant shall 
be sent and it shall state whether. the complainant elects 
to prove additional charges as provided in paragraph (2) 
of this rule. 

(2) Election to Prove Additional Charges. A com- 
plainant who has filed a notice of independent appear- 
ance stating an intention to do so may at the hearing 
offer proof of averments included in the original com- 
plaint or in amendments to the original complaint made 
by the complainant, whether or not the averments are 
included in the amended complaint under which counsel 
for the commission is proceeding. For purposes of this 
section, the complainant may amend the original com- 
plaint without regard to intervening amendments made 
by the commission. The complainant may serve and file 
an amended complaint with a notice of independent ap- 
pearance, or thereafter as provided by these rules. If no 
amended complaint is served with a notice of indepen- 
dent appearance that states an intention to prove addi- 
tional charges, the clerk shall promptly place the 
original complaint in the file for the hearing tribunal. 
Nothing done by the complainant under this rule shall 
place any duty on counsel for the commission to seek to 
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prove matters not averred in the amended complaint ac- 
companying the notice of hearing, or subsequent amend- 
ments by the commission. 

(3) Appearance Without Election. If the complainant 
files a notice of independent appearance which does not 
state that he or she elects to prove additional charges, 
then the complainant's participation in the hearing shall 
be confined to the matters raised by the amended com- 
plaint filed with the notice of hearing, and subsequent 
amendments made by the commission. 

(4) When No Independent Appearance. If the com- 
plainant does not file a notice of independent appearance 
as provided by this rule, the case in support of the com- 
plaint shall be presented solely by counsel for the com- 
mission. [Order 35, § 162-08—261, filed 9/2/77; Order 
7, § 162-08-261, filed 1/19/68.] 


WAC 162-08-265 Amendment of pleadings. (1) 
Right to Amend. A party to a tribunal hearing may 
amend a pleading once as a matter of course at any time 
more than twenty days before the date set for hearing. 
Otherwise, a party may amend a pleading only by leave 
of the chairperson of the tribunal or by written consent 
of all adverse parties. 

(2) Action on Motions to Amend. The chairperson of 
the tribunal shall freely give leave to amend when justice 
so requires. The chairperson may designate a time for 
filing an answer to amended pleadings that may be an- 
swered, and may reschedule other dates, including the 
hearing date, if this is necessary to assure that issues for 
hearing are fully and properly framed. 

(3) Form of Amendment. An amendment other than 
one made on the record during a hearing must be in 
writing. A written amendment may be in the form of ei- 
ther a revised pleading superceding the entire text of the 
amended pleading, or a supplemental paper containing 
only the amendment. [Order 35, § 162~08-265, filed 
9/2/71] 


WAC 162-08-268 Voluntary dismissal. (1) Prior to 
Day of Hearing. Prior to the day when the hearing of a 
case commences the commission or any other party on 
the side supporting the complaint may voluntarily dis- 
miss the party's case or a claim by serving and filing a 
written notice of dismissal. 

(2) After Hearing Commenced. After a hearing has 
commenced the commission or any other party on the 
side supporting the complaint may move for voluntary 
dismissal of the party's case or a claim. A motion that is 
made before the party rests at the conclusion of its 
opening case shall be granted as a matter of right. A 
motion made after that time may be granted if good 
cause is shown, and the grant may be subject to such 
terms and conditions as the tribunal deems proper. 

(3) Effect of Dismissal. A voluntary dismissal con- 
cludes the tribunal proceeding as to the dismissed party 
or claim, but is not an adjudication of the merits of the 
issues before the tribunal (that is, the merits may still be 
adjudicated in another forum if the party has a right to 
sue in the other forum). A voluntary dismissal of one 
claim does not extinguish any other claim, and a volun- 
tary dismissal by one party does not dismiss any other 
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party. If the commission takes a voluntary dismissal of 
the case in support of the complaint the entire case is 
closed, unless the complainant has appeared indepen- 
dently under WAC 162—08-261 or another person has 
intervened as a party on the side of the complaint pur- 
suant to WAC 162-08—288(4), in which circumstance 
the hearing shall proceed with the remaining parties. 
[Order 35, § 162—08-268, filed 9/2/77.] 


WAC 162-08-271 Motions outside of hearing. (1) 
Scope of Section. This section governs all motions made 
to the chairperson of the commission or of a tribunal 
except those made orally on the record during a hearing 
or other public session. 

(2) Form. A motion must be in writing. It must state 
the order or other relief requested and the grounds for 
the motion. It may be accompanied by affidavits. It 
must be supported by legal authorities, set out in the 
motion or in a supporting brief. 

(3) Answering Statements. Any party may serve and 
file an answering statement within five days after the 
motion has been served on that party. 

(4) Filing. The original and four copies of every mo- 
tion and answering statement, with supporting papers, 
must be filed with the clerk, along with proof of service. 

(5) Ruling. When the chairperson has received an- 
swering statements from all parties, or five days have 
elapsed since the last party was served, the chairperson 
shall rule on the motion without oral argument, unless 
the chairperson, in his or her discretion, orders that ar- 
gument be heard. 

(6) Examiner for Chairperson of the Commission. The 
chairperson of the commission in his or her discretion 
may appoint a hearing examiner to analyze a particular 
motion and to hear argument on it, if argument is or- 
dered, and to make a proposal for decision. The hearing 
examiner may be a member of the commission or a law- 
yer or other person educated in the law. The examiner's 
proposal for decision shall be served on all parties and 
every party shall have seven days to serve and file ex- 
ceptions and written argument before the chairperson 
makes the final ruling. 

(7) Tribunal Review. Review by a hearing tribunal of 
rulings of its chairperson is governed by WAC 162-08- 
275. 

(8) Summary Judgment. Special rules for motions for 
summary judgment are set out in WAC 162-08—282. 
[Order 35, § 162—08-—271, filed 9/2/77; Order 7, § 162— 
08-271, filed 1/19/68.] 


WAC 162-08-275 Powers of tribunal chairperson. 
(1) General Management. The tribunal chairperson shall 
have the power to convene the tribunal in public or pri- 
vate session as needed, assign tasks to tribunal members, 
establish deadlines for the completion of tasks by tribu- 
nal members, and generally to see that the tribunal 
functions in an orderly and prompt manner. All actions 
of the chairperson under this paragraph are subject to 
the consent of the other tribunal members, and their 
consent is presumed unless a member objects promptly 
after the chairperson acts. If a member objects, the 
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chairperson shall put the proposed action to vote of the 
entire tribunal. 

(2) When Tribunal is in Public Session. When the tri- 
bunal is in public session the chairperson shall preside, 
maintain order, regulate the course of the hearing, ad- 
minister oaths, and rule on procedural and evidentiary 
matters. Rulings of the tribunal shall be announced by 
the chairperson except where these rules provide other- 
wise or where the chairperson or tribunal authorizes or 
directs another member to speak in addition to or in- 
stead of the chairperson. Any member of the tribunal 
(but no other person) may request. that a ruling of the 
chairperson be voted on by the full tribunal. The chair- 
person shall then submit the matter to an informal vote 
of the tribunal, off the record, after such informal dis- 
cussion among tribunal members, off the record, as tri- 
bunal members desire. The chairperson shall then 
announce the tribunal's ruling, on the record. 

(3) When the Tribunal is in Nonpublic Session. When 
the tribunal is in nonpublic session for deliberation or 
other purposes, the chairperson shall preside. 

(4) When the Tribunal is Not in Session. When the 
tribunal is not in session the chairperson shall have pow- 
er to receive, consider, and issue the tribunal's ruling on 
any motion or other procedure except one which, if 
granted, would dispose of the case. The chairperson shall 
consult by telephone or otherwise with the other tribunal 
members before making the ruling and shall put the 
matter to vote upon request of any tribunal member. 
The ruling shall be in writing, or, if announced orally, 
shall be promptly put into writing, and shall be promptly 
given to the other tribunal members, along with copies 
of written materials considered by the chairperson. The 
chairperson shall arrange for full tribunal action on mo- 
tions for summary judgment and other motions or pro- 
cedures, which, if granted, would dispose of the case. 
[Order 37, § 162—-08-275, filed 10/27/77; Order 35, § 
162-08-275, filed 9/2/77.] 


WAC 162-08-278 Powers and procedures of hear- 
ing tribunal. (1) Generally. All powers of the hearing 
tribunal which are not permitted by these rules to be 
exercised initially by the chairperson of the tribunal are 
to be exercised by the tribunal. 

(2) Informal Action. Except when the tribunal is in 
public session, it may meet at any time and place, or it 
may confer and act by telephone, letter, or other means, 
without coming together physically. 

(3) Authentication of Action. A writing signed by the 
chairperson of the tribunal shall be prima facie evidence 
of tribunal action, except for final orders, findings of 
fact, and conclusions of law, which are governed by 
WAC 162-08-301. 

(4) Requirements for Action. Unanimity is not re- 
quired. Action agreed upon by two members is action of 
the tribunal. 

(5) Vacancies. Vacancies in a tribunal shall ordinarily 
be filled as provided in WAC 162-08-211, but the 
hearing may proceed with two members, if, in the judg- 
ment of the chairperson of the commission, a substantial 
amount of work would have to be repeated because of 
the presence of a new person on the tribunal. When a 
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tribunal has only two members, the agreement of both 
members shall be necessary for tribunal action. 

(6) Powers of Tribunal. The powers of the tribunal are 
set out in RCW 49.60.250 and in the administrative 
procedure act, RCW 34.04.090, 34.04.100, and 34.04- 
.105, and in this chapter, 162-08 WAC. 

(7) Duty to Follow the Law. In determining whether 
unfair practices have been committed, the hearing tribu- 
nal shall apply the law as it is written in chapter 49.60 
RCW and as it has been interpreted by final decisions of 
appellate courts and by the Washington State Human 
Rights Commission in regulations, declaratory rulings, 
and other formal interpretations made by vote of the 
commissioners. Court decisions interpreting statutes oth- 
er than chapter 49.60 RCW, rulings of other hearing 
tribunals, interpretations of law by the commission's 
staff or legal counsel, and arguments of legal counsel for 
the commission or other parties shall be given whatever 
persuasive weight they possess, in the judgment of the 
tribunal. [Order 35, § 162-08—278, filed 9/2/77,] 


WAC 162-08-282 Summary judgment. (1) Author- 
ized. At any time prior to the tenth day before the date 
of a hearing, any party may serve and file a motion for 
summary judgment in the party's favor as to all or part 
of the case. 

(2) Procedure. The usual procedure for motions made 
outside of hearing, WAC 162-08-271, shall apply ex- 
cept where this section provides a different procedure. 

(3) Response. Any party may serve and file opposing 
affidavits and an answering statement, or either of these, 
within ten days after the motion for summary judgment 
has been served on that party. 

(4) Action by Full Tribunal. Motions for summary 
judgment shall be decided by the full tribunal. 

(5) When Decided. The tribunal shall. decide a motion 
for summary judgment promptly after ten days have 
elapsed since the motion was served’and’ filed on all oth- 
er parties. 

(6) Oral Argument Optional. Oral argument shall be 
heard only if ordered by the tribunal. 

(7) What is Decided. The tribunal's final order shall 
be rendered forthwith if the pleadings, depositions, and 
admissions on file, together with the affidavits, if any, 
and other documents and evidence properly before the 
tribunal, show that there is no genuine issue as to any 
material fact and that the moving party is entitled to 
judgment as a matter of law. A summary judgment, in- 
terlocutory in character, may be rendered on the issue of 
whether an unfair practice has been committed although 
there is a genuine issue as to the amount or nature of 
relief to be ordered. Otherwise, summary judgment shall 
be denied. 

(8) Orders when Case Not Fully Adjudicated on Mo- 
tion. If summary judgment is not ordered for the whole 
case or for all of the relief asked and a hearing is neces- 
sary, the tribunal shall if practicable ascertain what ma- 
terial facts exist without substantial controversy and 
what material facts are actually and in good faith con- 
troverted. The tribunal may summon counsel for all 
parties and interrogate them for this purpose. The tribu- 
nal shall then make an order specifying the facts that 
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appear without substantial controversy, including the 
extent to which the amount or nature of relief is not in 
controversy, and directing such further proceedings as 
are just. At the hearing, the facts so specified shall be 
deemed established, and the hearing shall be conducted 
accordingly. 

(9) Form of Affidavits; Further Testimony. Supporting 
and opposing affidavits must be made on personal 
knowledge, must set forth facts that would be admissible 
in evidence, and must show affirmatively that the affiant 
is competent to testify to what is stated. Sworn or certi- 
fied copies of all papers or parts of papers referred to in 
an affidavit shall be attached to the affidavit or served 
with it. The tribunal may permit affidavits to be supple- 
mented or opposed by depositions or by further 
affidavits. 

(10) When Affidavits are Unavailable. Should it ap- 
pear from the affidavits of a party opposing the motion 
that the party cannot, for reasons stated, present by af- 
fidavit facts essential to justify the party's opposition, 
the tribunal may refuse the motion, or it may order a 
continuance to permit affidavits to be obtained or depo- 
sitions to be taken or discovery to be had, or the tribunal 
may make such other order as is just. 

(11) Affidavits Made in Bad Faith. Should it appear 
to the satisfaction of the tribunal at any time that any of 
the affidavits were presented in bad faith or solely for 
the purpose of delay, the tribunal shall order the party 
employing them to pay to the other party the amount of 
the reasonable expenses which the filing of the affidavits 
caused the party to incur, including reasonable attor- 
ney's fees. The tribunal shail include this order in its fi- 
nal order. [Order 35, § 162-08—282, filed 9/2/77.] 


WAC 162-08-284 No counterclaims or cross- 
claims. Since the jurisdiction of the hearing tribunal is 
limited to determining whether unfair practices have oc- 
curred, counterclaims and cross—claims are not in order 
and will not be heard. [Order 35, § 162—-08-284, filed 
9/2/77.] 


WAC 162-08-286 Prehearing conference. (1) Con- 
ference. The chairperson of the tribunal, or the tribunal, 
as a matter of discretion, with or without a motion from 
a party, may direct the attorneys for the parties to ap- 
pear before the chairperson or tribunal for a conference 
to consider: 

(a) The simplification of the issues; 

(b) The necessity or desirability of amendments to the 
pleadings; 

(c) The possibility of obtaining admissions of fact and 
of documents which will avoid unnecessary proof; 

(d) The limitation of the number of expert witnesses; 
and 

(e) Other matters that may aid in the disposition of 
the case. 

(2) Order. The chairperson or tribunal shall make an 
order which recites the action taken at the conference, 
the amendments allowed to the pleadings, and the 
agreements made by the parties as to any of the matters 
considered, and which limits the issues for hearing to 
those not disposed of by admissions or agreements of 
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counsel. The order when served and filed controls the 
subsequent course of the case, unless it is modified at the 
hearing to prevent manifest injustice. [Order 35, § 162— 
08-286, filed 9/2/77.] 


WAC 162-08-288 Parties. (1) Who are Parties. 
The parties to the hearing shall be the commission, 
through its counsel presenting the case in support of the 
complaint, a complainant who has filed a notice of inde- 
pendent appearance under WAC 162-08-261, the re- 
spondent or respondents named in the notice of hearing 
or an amended notice of hearing, and a person who 
moves to intervene and is permitted to do so by order of 
the chairperson of the commission. 

(2) Adding Parties. Any party may move to join an 
additional party or parties. The motion must be directed 
to the chairperson of the commission. If the motion is 
granted, the chairperson of the commission shall issue an 
amended notice of hearing showing the addition of the 
party or parties and making such other provisions as are 
appropriate for an orderly hearing. 

(3) Substituting Parties. If death, incompetency, 
transfer of interest, or other occurrence should make the 
substitution of parties necessary or desirable, the chair- 
person of the tribunal may make the substitution by or- 
der. The chairperson of the tribunal may act on his or 
her own motion, or on motion of a party or of the person 
asking to be substituted for a party. 

(4) Intervention. A person claiming an interest in the 
subject matter of the hearing may move to intervene. 
The motion must be directed to the chairperson of the 
tribunal. The chairperson shall grant or deny the motion 
as a matter of discretion. 

(5) Factors Considered. The chairperson of the com- 
mission or tribunal in ruling on a motion to add a party 
shall be guided by whether the presence of the party will 
be helpful in carrying out the purposes of the law 
against discrimination (compare WAC 162-08-061). In 
addition, the chairperson shall consider whether adding 
the party will cause unnecessary delay or will divert the 
hearing from the objectives of the statute and of the 
commission's amended complaint. The chairperson need 
not follow court rules or precedents on the joinder of 
parties. 

(6) Not Class Actions. Hearings under RCW 49.60- 
.250 are not class actions, in the technical sense of that 
term in court practice. The commission, presenting the 
case in support of a complaint, may ask that a respon- 
dent be ordered to pay back pay or to afford other relief 
to all persons injured by an unfair practice, and the tri- 
bunal may issue such an order to carry out the purposes 
of the law against discrimination (WAC 162-08- 
298(6)). If such an order is made, the right to have the 
payments made will belong to the commission, not to the 
injured persons (WAC 162—08—305). The legal rights of 
persons of the class alleged to have been injured are not 
at issue in the case, and those persons are not bound by 
the tribunal's decision unless they accept the benefits of 
it in full satisfaction of their potential claims. Only the 
commission and the respondent and other persons named 
as parties are bound by the order of a tribunal. [Order 
35, § 162-08—288, filed 9/2/77.] 
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WAC 162-08-291 Conduct of hearings. (1) Refer- 
ence to Law. Hearings shall be conducted in accordance 
with the provisions of the administrative procedure act, 
chapter 34.04 RCW, RCW 49.60.250, and these rules. 

(2) Chairperson Presides. The chairperson of the tri- 
bunal shall preside as provided in WAC 162—08—275(2). 

(3) Hearings Shall be Public. All tribunal hearings 
shall be open to the public. Photographs and recordings 
of the proceedings may be made, subject to such condi- 
tions as the chairperson may impose to prevent interfer- 
ence with the orderly conduct of the hearing. Special 
lighting for photographic purposes may be used only if 
the chairperson has determined in advance that it will 
not be distracting. The chairperson may order news me- 
dia to use one or more television cameras on a pooling 
basis if the number of cameras interferes with the con- 
duct of the hearing. 

(4) Record of Testimony. The clerk shall determine 
whether the record of testimony taken at a hearing shall 
be made by mechanical means or by a court repofter. 

(5) Copies of Record. When the record has been made 
by the commission's staff, rather than by a court report- 
er, a party ordering a copy of the record or part thereof 
under RCW 34.04.090(5) must pay the reasonable cost 
of transcription, as determined by the clerk, in advance 
of delivery of the copy. This paragraph shall not apply to 
transcription of the record for purposes of appeal (the 
superior court will fix and assess the cost of preparation 
of the record on appeal). [Order 38, § 162-08-291, filed 
10/27/77; Order 35, § 162—08—291, filed 9/2/77; Order 
7, § 162-08-291, filed 1/19/68.] 


WAC 162-08-292 Evidence. (1) General Rules on 
Admissibility. Hearing tribunals shall admit and give 
probative effect to evidence that is admissible in the su- 
perior courts of the state of Washington in a nonjury 
trial, or that is admissible under the Federal Rules of 
Evidence. In addition, tribunals may admit and give 
probative effect to other evidence which possesses pro- 
bative value commonly accepted by reasonably prudent 
persons in the conduct of their affairs. Tribunals shall 
give effect to the rules of privilege recognized by law. 
Tribunals may exclude incompetent, irrelevant, immate- 
rial, and unduly repetitious evidence. In general, tribu- 
nals shall admit on a nontechnical basis all evidence that 
will be practically helpful in deciding the case or evalu- 
ating other evidence, and (except for privileged materi- 
al) shall exclude evidence only if it will not be 
practically helpful or will lead off into side issues that 
would unduly prolong the case if they were tried. 

(2) Identification of Exhibits. All exhibits requested 
by any party shall be identified by a single series of 
numbers, in the order that the proposed exhibits are 
marked for identification. The numbers may be preceded 
by code letters indicating the acting party, including "C" 
for the commission, and "R" for a respondent. Example: 
The first exhibit, marked at the request of the commis- 
sion, is C1. The second exhibit, if offered by a respon- 
dent, is R2, whether or not Cl was admitted. 
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(3) Stipulations Encouraged. Counsel are requested to 
mark proposed exhibits in advance of hearing and to 
stipulate to the admission of all exhibits that will not be 
objected to. 

(4) Copies of Documents and Exhibits. Unless excused 
from doing so by the chairperson of the tribunal, a party 
offering a document or other exhibit in evidence must 
furnish copies to all other parties and file five copies. 

(5) Official Notice. The hearing tribunal may take 
notice of judicially cognizable facts, and in addition may 
take notice of general, technical, or scientific facts with- 
in the specialized knowledge of its members. Any party 
may, by motion, ask the tribunal to take official notice 
of facts or material. When the tribunal takes official no- 
tice of any facts or material, the chairperson of the tri- 
bunal must notify the parties of what is noticed and 
afford them reasonable opportunity to contest the no- 
ticed facts. This may be done at any time before the tri- 
bunal's order becomes final. 

(6) Evaluation of Evidence, The tribunal's findings of 
fact shall be based exclusively on the evidence and on 
matters officially noticed, but the tribunal members may 
utilize their experience, technical competence, and spec- 
ialized knowledge in evaluating the evidence. 

(7) Efforts at Conciliation Excluded, Any endeavors 
or negotiations for conciliation made under RCW 49- 
.60.240 shall not be received in evidence as proof of 
whether or not an unfair practice was committed. If a 
respondent denies that the statutory step of endeavoring 
to eliminate the unfair practice by conference, concilia- 
tion, and persuasion took place, then evidence of whether 
such endeavors were made may be admitted, but the 
contents and details of offers, counteroffers, and discus- 
sions shall be excluded to the maximum extent possible. 
The commission's findings made pursuant to RCW 49- 
.60.240 are prima facie evidence that the investigation, 
conciliation, and other statutory steps have been taken. 
In addition, offers of settlement or compromise. and 
statements made in settlement or compromise negotia- 
tions, at any stage of the case, are privileged from use as 
proof of whether or not an unfair practice was commit- 
ted. Evidence of such an offer or statement shall be ex- 
cluded upon claim of the privilege by the party that 
made the offer or statement. [Order 35, § 162-08-292, 
filed 9/2/77.] 


WAC 162-08-294 Claims of self incrimination 
Immunity. (1) How Claimed. A natural person who is 
testifying under oath, may, instead of answering a ques- 
tion, decline to answer the question on the ground that 
the testimony or evidence required of him or her may 
tend to incriminate him or her or subject him or her to a 
penalty or forfeiture. 

(2) Procedure Before Compelling Testimony. Before 
compelling testimony after the privilege against self in- 
crimination has been invoked (and thereby exempting 
the witness from prosecution) the chairperson of the tri- 
bunal shall ask examining counsel and also counsel for 
the commission to state their positions on whether the 
witness should be ordered to answer. Counsel for the 
commission may ask that the ruling be deferred for such 
time as is necessary for counsel for the commission to 
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consult with other public officers before responding. The 
position of counsel for the commission and other public 
officers shall be given due weight by the chairperson or 
tribunal in deciding whether to order the witness to 
answer. 

(3) Inference From Silence After Immunity Acquired. 
If the witness declines to answer the question after ac- 
quiring exemption from prosecution, the hearing tribunal 
may consider the silence as evidence and may draw such 
inferences from it as are warranted by the facts sur- 
rounding the incident. [Order 35, § 162-08-294, filed 
9/2/71] 


WAC 162-08-295 Consultation on issues. Hearing 
tribunal members shall not consult with anyone other 
than other members of the tribunal on any issue of fact 
or law to be decided by them in the case, except: 

(1) On notice and opportunity for all parties to be 
present; 

(2) In writing with copies to all parties; 

(3) To the extent required for the disposition of ex 
parte matters as authorized by law; 

(4) For personal assistants or employees of the com- 
mission who have not participated in the case in any 
manner, who are not engaged for the commission in any 
investigative functions in the same or any current factu- 
ally related case, and who are not engaged for the com- 
mission in any prosecutory functions, as provided in 
RCW 34.04.115. [Order 35, § 162-08~295, filed 
9/2/77.) 


WAC 162-08-296 Default by respondent. (1) Find- 
ing of Default. If a respondent fails to appear, answer, or 
otherwise defend, or, having appeared or answered, does 
not present evidence or otherwise defend the case at the 
hearing, the tribunal shall find the respondent to be in 
default and shall find the facts alleged in the amended 
complaint to be true. 

(2) When Answer or Defense Permitted After Motion 
for Default. A respondent may answer or defend after a 
pre-hearing motion for default has been served and 
filed, and if the respondent shows by answering state- 
ment that it is then in compliance with the rules, the 
motion for default shall be denied. 

(3) No Defense After Default. A respondent may not 
answer or defend after the tribunal has found the re- 
spondent to be in default, unless the respondent obtains 
relief under WAC 162—08-013 or subsection (5) of this 
section. 

(4) Order When Default. Upon finding a respondent 
to be in default, the tribunal shall order the respondent 
to do the things requested as relief in the amended com- 
plaint of the commission (and of the complainant, if the 
complainant has proceeded independently) or to do such 
of those things as the tribunal finds are appropriate on 
the basis of the information before it. The tribunal may 
receive evidence for the purpose of determining appro- 
priate relief. 

(5) Setting Aside Default Order. A party against 
whom an order has been issued by default may, within 
ten days after the date when the party was served with 
the order, move to set aside the order and finding. A 
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motion to set aside a default order shall be granted only 
if the motion and supporting affidavits show that the 
party has a reasonable excuse for not appearing or de- 
fending, or if it would be clearly unjust to hold the party 
to the order. [Order 35, § 162-08-296, filed 9/2/77.] 


WAC 162-08-298 Remedies. (1) Power of Tribunal. 
The tribunal has the power to exercise the general juris- 
diction of the commission to eliminate and prevent dis- 
crimination by means of orders to respondents who have 
been found after hearing to have engaged in an unfair 
practice or practices. 

(2) General Objectives. An order should generally 
both eliminate the effects of an unfair practice and pre- 
vent the recurrence of the unfair practice. The effects of 
an unfair practice are eliminated by restoring the victims 
of the unfair practice as nearly as possible to the position 
they would have been in if the unfair practice had not 
occurred, It is appropriate to eliminate the effects of the 
unfair practice on persons other than the complainant or 
complainants, and to consider the deterrent effect of an 
order on persons other than the respondent or respon- 
dents. The objective of the law is to eliminate and pre- 
vent discrimination, not merely to provide treatment for 
victims of discrimination. 

(3) Cease and Desist. In every case where the tribunal 
finds that a respondent has engaged in an unfair practice 
the tribunal shall order the respondent to cease and de- 
sist from that unfair practice. 

(4) Examples of Remedies. Included among remedies 
that will effectuate the purposes of the law against dis- 
crimination in an appropriate case are the following: 

(a) An order to hire persons who have been unfairly 
denied employment; 

(b) An order to reinstate persons who have been un- 
fairly terminated, downgraded, or reclassified; 

(c) An order to upgrade persons who have been un- 
fairly denied promotion; 

(d) An order to pay back pay to a person or persons 
who would have had a job but for the unfair practice of 
the respondent; 

(e) An order to pay an amount equal to the difference 
in pay between the job the persons had and the job they 
would have had but for the unfair practice of the 
respondent; 

(f) An order restoring employment benefits, such as 
insurance benefits, retirement contributions, sick leave, 
vacation benefits, seniority standing, etc., lost or not 
gained because of an unfair practice; 

(g) An order to admit persons to membership in a 
union which has unfairly excluded the persons; 

(h) An order to merge or otherwise restructure a sen- 
iority system that unfairly disadvantages a protected 
class of persons; 

(i) An order to rent or sell real property to persons 
who have been unfairly denied the property; 


(j) An order to grant credit to persons who have been 


unfairly denied credit; 
(k) An order to reimburse or compensate persons for 
the excess cost of credit caused by an unfair practice; 
(1) An order to issue or renew insurance to persons 
who have been unfairly denied the insurance; 
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(m) An order to pay a sum of money to compensate 
persons for humiliation and mental suffering caused by 
an unfair practice; 

(n) An order to pay a sum of money up to $1000 toa 
complainant who has been denied the right to be free 
from discrimination in a real property transaction, based 
simply on the loss of the right (RCW 49.60.225); 

(o) An order to pay interest on money that should 
have been paid at an earlier time, but for the unfair 
practice. Interest may be calculated at the current mar- 
ket rate for unsecured personal loans from institutions 
other than small loan companies licensed under chapter 
31.08 RCW; 

(p) An order to not retaliate against a complainant, 
witness, or other person for filing a complaint, testifying, 
or assisting in a case; 

(q) An order to institute affirmative programs, prac- 
tices, or procedures that will eliminate an unfair practice 
or its effects, or will prevent the recurrence of the unfair 
practice; 

(r) An order for any other remedy which is available 
under comparable civil rights laws of the United States 
or other states. 

This list is not exhaustive. A tribunal may make any 
order that will effectuate the purposes of the law against 
discrimination, that is in compliance with the rules of 
the commission, and that is not otherwise prohibited by 
law. ` 

(5) Remedies Not Authorized. A hearing tribunal is 
not authorized to order: 

(a) The payment of punitive damages; 

(b) The payment of fines payable to the state. 

(6) Treatment of Unemployment Compensation. When 
an order is made for payment of wages lost during a 
time when the beneficiary of the order was receiving un- 
employment compensation, the amount of the award 
shall not be reduced by the amount of unemployment 
compensation received. The order may make provision 
for payment of the portion of the award covered by un- 
employment compensation jointly to the beneficiary and 
the Washington state department of employment securi- 
ty, or to the department alone. (Under Washington law, 
it is the duty of the employee to reimburse the depart- 
ment of employment security when back pay is received 
for a period during which the employee collected unem- 
ployment compensation.) 

(7) Burden of Proof of Noninjury from Unfair Prac- 
tice. When a showing has been made that a respondent 
has committed an unfair practice with respect to a per- 
son, but the respondent contends that nevertheless the 
person did not lose pay or other benefits because the 
person would not have been hired, granted credit, etc., 
for reasons other than the unfair practice, the burden is 
on the respondent to prove that the person would not 
have received the pay, credit, etc., for the other reasons. 

(8) Persons for Whom Relief Can be Ordered. The 
tribunal may order that remedies for an unfair practice 
be paid or accorded to the named complainant or com- 
plainants, and, in addition, to any other persons, identi- 
fied or unidentified, who have been injured by the unfair 
practice. The tribunal may prescribe formulas for ascer- 
taining the remedy for unknown victims, and may order 
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the respondent to take actions to identify and find the 
unknown victims. An order for relief to all of the victims 
of an unfair practice does not convert the case into a 
class action (WAC 162—08—288(6)). 

(9) Nature and Purpose of Order. A tribunal order is 
one means of carrying out the public purpose of the law 
against discrimination: to eliminate and prevent certain 
discrimination. The tribunal in framing its order shall be 
guided by this public purpose. The tribunal's task is not 
the determination of private rights. See WAC 162-08- 
061, 162-08-062. The tribunal is not required to observe 
conventional common law or equity principles in fash- 
ioning its order. The guiding principle for the tribunal is 
whether a particular remedy will effectuate the purposes 
of the law against discrimination. An order requiring a 
respondent to pay money to a person as back pay, or to 
compensate for some other loss, is not a private award of 
damages, but is a public reparation order. Only the 
commission can enforce the order. The beneficiary has 
no property right in the money until he or she receives it. 
See WAC 162-08-305. 

(10) Retention of Jurisdiction. In appropriate cases 
the tribunal in its order may retain jurisdiction for a 
reasonable period of time for the purpose of determining 
compliance with its order or issuing orders, supplement- 
ing or modifying the original order. If the tribunal does 
not retain jurisdiction through a provision of its order 
the tribunal has no jurisdiction to modify or supplement 
its order, except on reconsideration (WAC 162-08-311). 
Retention of jurisdiction by the tribunal under this sub- 
section does not prevent the tribunal's order from being 
final for the purpose of judicial review. [Order 35, § 
162—08—298, filed 9/2/77.] 


WAC 162-08-301 Order, findings and conclusions. 
(1) Required. In every hearing the tribunal shall set out 
its final decision in an order, accompanied by findings of 
fact, conclusions of law, and an opinion explaining the 
reasons for its decision. 

(2) Disagreement Among Members. When the hearing 
tribunal is not unanimous, the decision of two members 
shall control. Any member may file or announce a con- 
curring or dissenting opinion. 

(3) Opinion. The tribunal's opinion may be given 
orally on the record or it may be written. Tribunals are 
encouraged to retire and deliberate immediately after 
the hearing has been concluded and to reconvene and 
announce their decision on the record immediately after 
it has been reached, if they are able to do so. 

(4) Factual Basis for Decision. Findings of fact shall 
be based exclusively on the evidence and on matters of- 
ficially noticed. RCW 34.04.090(6). In determining the 
case the tribunal shall not consider factual information 
that is not made a part of the record of the case. RCW 
34.04.100(2). 

(5) Drafting Findings, Conclusions, and Order. Unless 
the tribunal reserves the task to itself, counsel for the 
prevailing party shall prepare a draft of findings of fact, 
conclusions of law, and an order. If counsel for the pre- 
vailing party has not served and filed the draft within 15 
days after the tribunal has announced or served and filed 
its opinion, then counsel for any party may do so. The 
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draft, whether prepared by counsel or the tribunal itself, 
shall be served on all parties and on the clerk for trans- 
mittal to all tribunal members. Any counsel for a party 
and any party not represented by counsel may serve and 
file written comments, objections, or alternative drafts 
within ten days after being served with the original 
draft. After the expiration of the ten day period for all 
parties, the tribunal shall consider the original draft and 
all comments, objections and alternative drafts and shall 
sign and file its findings of fact, conclusions of law, and 
order. 

(6) Form of Findings of Fact. The findings of fact 
shall consist of a concise statement of each fact found 
upon each contested issue of fact. RCW 34.04.120. 

(7) Notice of Order. The Clerk shall deliver or mail a 
copy of the order, findings of fact, and conclusions of 
law to each party and to each attorney of record for a 
party. RCW 34.04.120. [Order 35, § 162-08—301, filed 
9/2/77; Order 7, § 162—08-301, filed 1/19/68.] 


WAC 162-08-305 Nature of orders Enforce- 
ment. (1) Nature of Orders. Orders obtained by counsel 
for the commission are public reparation orders, not ad- 
judications of private rights between respondents and 
persons aggrieved by the respondents’ unfair practices. 
When a respondent is ordered to rehire or compensate a 
person, the person who is the beneficiary of the order 
has no property right in the job, money, etc., until the 
person receives it. 

(2) Enforcement of Order. Only the commission, 
through its counsel, has the authority to enforce an order 
of a hearing tribunal. RCW 49.60.260. 

(3) Compromise of Order. The commission, acting in 
good faith, may compromise an order of a hearing tri- 
bunal, with or without the consent of the beneficiaries of 
the order. [Order 35, § 162—08-—305, filed 9/2/77.] 


WAC 162-08-311 Reconsideration. (1) Motion. 
Within ten days after being served with the final order 
of a tribunal, any party may serve and file a motion for 
reconsideration. The motion shall identify the points that 
the party desires to have reconsidered and shall fully 
state the reasons for reconsideration. The motion shall in 
all other respects proceed as provided in WAC 162-08~ 
271; 

(2) Finality for Appeal. When a motion for reconsid- 
eration has been filed, the order of the tribunal shall not 
be deemed final for purposes of appeal until the ruling 
on the motion has been served. 

(3) Reconsideration not Necessary for Appeal. Mo- 
tions for reconsideration should be made only when a 
party feels that the tribunal has overlooked or misun- 
derstood something. It is not necessary to file a motion 
for reconsideration in order to appeal. [Order 35, § 162- 
08-311, filed 9/2/77; Order 7, § 162—08—311, filed 
1/19/68.] 


RULEMAKING 


WAC 162-08-600 Requests for advance notice of 
rulemaking. (1) Form. Requests for advance notice of 
rulemaking proceedings, as provided in RCW 34.04.025, 
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shall be in writing and shall give the name of the re- 
questing person or organization, and the address to 
which the notice is to be sent. 

(2) Duration. Requests for advance notice of rule- 
making proceedings will be honored for a period of three 
years after the date of the request, and may be renewed 
by written notice to the commission containing the in- 
formation required for the original request. 

(3) Where Filed. Requests for advance notice of rule- 
making proceedings should be filed at the Olympia of- 
fice of the commission, attention legal division. [Order 
35, § 162-08-600, filed 9/2/77; Order 7, § 162—08-600, 
filed 1/19/68.] 


WAC 162-08-610 Petitions for rulemaking. Peti- 
tions to the commission for the promulgation, amend- 
ment, or repeal of a rule under RCW 34.04.060 shall 
include a statement of the reasons for the requested ac- 
tion, and may be accompanied by a brief of any appli- 
cable law. Petitions for the promulgation of a rule shall 
set out the full text of the proposed rule. Petitions for 
the amendment of a rule shall identify the rule by its 
WAC number, and shall contain the complete text of 
the rule as proposed to be amended, showing additions 
by underlining the new words and showing deletions by 
marking them over with a dotted line. Petitions for re- 
peal of a rule shall identify the rule by WAC number, 
and may quote its text. [Order 35, § 162—08-610, filed 
9/2/77; Order 7, § 162—-08-610, filed 1/19/68.] 


WAC 162-08-621 Consideration of economic val- 
ues. (1) Required. In compliance with the state economic 
policy, chapter 43.21H RCW, the commission will give 
appropriate consideration to economic values along with 
other factors when it considers the adoption of rules. 

(2) Staff Analysis and Report. The commission's staff 
shall analyze the expected economic effect of a proposed 
rule and make a written report summarizing its analysis 
and conclusions. The report shall be completed suffi- 
ciently in advance of commission action to permit study 
by the commissioners and other interested persons. 

(3) Report Available for Inspection. The clerk shall 
keep the staff report available for inspection and copying 
during office hours. 

(4) Other Information. Any person may file or orally 
present additional economic analysis in the manner pro- 
vided for comments on the rules in the notice of inten- 
tion to adopt, amend, or repeal rules. The commission 
will consider all the information that it receives. [Order 
35, § 162-08-621, filed 9/2/77.] 
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WAC 162-08-700 Declaratory rulings. (1) Contents 
of Petition. A petition for a declaratory ruling under 
RCW 34.04.080 shall contain the following: 

(a) A statement of the question on which the declara- 
tory ruling is sought; 

(b) A full statement of the facts giving rise to the 
question; 

(c) A statement of the basis for the petitioner's inter- 
est in the question. 
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(2) Form. A petition for a declaratory ruling may be 
in any form, including the form of a letter or a pleading. 

(3) Where Filed. Petitions for declaratory rulings shall 
be filed with the clerk. 

(4) Confirmation, Investigation. In order to determine 
the full facts giving rise to the question the executive 
secretary may require the petitioner to submit additional 
information, and may make an independent 
investigation. 

(5) Consideration and Disposition. The commissioners 
will: 

(a) Issue a nonbinding declaratory ruling; 

(b) Notify the petitioner that no declaratory ruling 
will be issued; or 

(c) Set a time and place for hearing argument or evi- 
dence on the question, notify the petitioner of them, and 
issue either a binding or nonbinding declaratory ruling 
after the hearing. 

(6) Revocation or Revision. A declaratory ruling may 
be revoked or revised at any time by vote of the com- 
missioners at a meeting. The revocation or revision shall 
not be effective as to the person who requested the de- 
claratory ruling until that person has notice of the revo- 
cation or revision. 

(7) Supersedure. A declaratory ruling is automatically 
superseded, without need for notice, by any material 
change in the statutes, or by a decision of the 
Washington Supreme Court or Court of Appeals that is 
contrary to the declaratory ruling. 

(8) Reliance. When any person has relied in good 
faith on a declaratory ruling of the commission, the 
commission will not thereafter assert a contrary position 
against that person, unless the declaratory ruling is re- 
voked, revised, or superseded under subsection (7) of this 
section. This paragraph (8) covers persons other than 
the person to whom the declaratory ruling was issued, if 
the persons have justifiedly relied on the declaratory 
ruling. 

(9) Use of Examiner. The commissioners may direct 
that a hearing for the purpose of issuing a declaratory 
ruling shall be held before a member of the commission, 
or a panel of members of the commission, or a hearing 
examiner. The member, panel, or examiner shall hear 
testimony and argument, receive exhibits and other tes- 
timony, evaluate the material, and make a proposal for 
decision by the commissioners, to be considered and de- 
cided in the manner provided in RCW 34.04.110. [Or- 
der 37, § 162—08-—700, filed 10/27/77; Order 35, § 162- 
08-700, filed 9/2/77.] 
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WAC 

162-—12-100 Purpose. 

162-12-110 Statutes interpreted. 

162-12-120 Rationale and policy. 

162—12-130 Inquiries for purposes of discrimination prohibited. 
162-12-135 Bona fide occupational qualifications. 

162—12-140 Preemployment inquiries. 

162—12-150 Inquiries required by United States. 

162-12-160 Data for legitimate purposes. 

162—12-170 Conditions for inquiries to applicants. 
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162-12-180 Post employment records. 
DISPOSITION OF SECTIONS FORMERLY CODIFIED IN THIS 
CHAPTER 


162—12-020, 162-12-030, 162-12-040 [Guide (part), filed 
10/22/62.] and WAC 162-12-080 [Rule, filed 
7/17/64; Guide (part), filed 10/22/62.] Repealed by 
Rule, filed 10/23/67, § 162-12-910. 

Preemployment inquiry guide Bona fide occupa- 
tional qualification. [Guide (part), filed 10/22/62.] 
Repealed by Order 8, filed 6/22/70. 

Preemployment inquiry guide Petitioning for a 
bona fide occupational qualification exemption. [Guide 
(part), filed 10/22/62.] Repealed by Order 8, filed 
6/22/70. 

Preemployment inquiry guide Exemptions based on 
government security regulations or directives of other 
government agencies. [Guide (part), filed 10/22/62.] 
Repealed by Order 8, filed 6/22/70. 


162-12-050 


162-12-060 


162—12-070 


WAC 162-12-100 Purpose. (1) This regulation, 
which may be called the preemployment inquiry guide, 
is issued to inform employers, employment agencies, and 
the public of the interpretation given by the Washington 
state human rights commission to the parts of the law 
against discrimination which declare certain preemploy- 
ment inquiries to be unfair practices. 

(2) This regulation cannot cover every question which 
might arise in connection with inquiries prior to the em- 
ployment. The commission hopes that in most cases the 
given rules, either directly or by analogy, will guide 
those who are covered by the law. Employers and em- 
ployment agencies that still have questions are invited to 
call the commission's staff for advice and assistance, or, 
if necessary, to petition the commission for a declaratory 
ruling under RCW 34.04.080 and WAC 162-08-620 on 
the application of the law to particular facts. [Order 16, 
§ 162-12-100, filed 5/22/74; Order 9, § 162—12-100, 
filed 9/23/71; § 162—12—100, filed 10/23/67.] 

Reviser's note: In WAC 162-—12-100, the reference to WAC 162- 


08-620, which was repealed by Order 35, filed 9/2/77, should-proba- 
bly refer to WAC 162-08-—700. 


WAC 162-12-110 Statutes interpreted. This regula- 
tion is intended to carry out the purposes of the law 
against discrimination as stated generally in RCW 49- 
.60.010 and 49.60.030, and to interpret and make more 
specific the following parts of the law: 


RCW 49.60.180: 


"It is an unfair practice for any employer: 

" 

"(4) To print, or circulate, or cause to be printed or 
circulated any statement, advertisement, or publi- 
cation, or to use any form of applicati6n for em- 
ployment, or to make any inquiry in connection 
with prospective employment, which expresses any 
limitation, specification or discrimination as to age, 
sex, marital status, race, creed, color, national ori- 
gin, or the presence of any sensory, mental, or 
physical handicap, or any intent to make any such 
limitation, specification, or discrimination, unless 
based upon a bona fide occupational qualification: 
Provided, Nothing contained herein shall prohibit 
advertising in a foreign language." 
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RCW 49.60.200: 


"It is an unfair practice for any employment agency 
to. . . use any form of application for employment, 
or to make any inquiry in connection with prospec- 
tive employment, which expresses any limitation, 
specification or discrimination as to age, sex, race, 
creed, color, or national origin, or the presence of 
any sensory, mental, or physical handicap, or any 
intent to make any such limitation, specification or 
discrimination, unless based upon a bona fide occu- 
pational qualification: Provided, Nothing contained 
herein shall prohibit advertising in a foreign lan- 
guage." 


[Order 16, § 162-12-110, filed 5/22/74; Order 9, § 
162-12-110, filed 9/23/71; § 162-12-110, filed 
10/23/67.] 


WAC 162-12-120 Rationale and policy. (1) The 
portions of RCW 49.60.180 and 49.60.200 quoted in 
WAC 162-12-110 forbid preemployment inquiries 
which convey to the applicant the impression that per- 
sons in a protected class will be discriminated against. 
Inquiries which would convey this impression to a rea- 
sonable person are prohibited whether or not they are 
made in connection with a discriminatory purpose. 

(2) The Washington state human rights commission 
recognizes that an employer's interest in the race, etc., of 
the applicants may be consistent with the purposes of the 
law against discrimination, as where the employer wants 
to see whether his or her employment office or employ- 
ment agency is properly carrying out the employer's pol- 
icy of nondiscrimination. The commission at the same 
time recognizes that in the absence of safeguards records 
of race, etc., can easily be misused. Taking both of these 
facts into account, the commission has concluded that 
the best approach is to establish fixed rules which char- 
acterize particular preemployment inquiries as fair or 
not, but to draw the line so that those who intend to 
make proper use of data on protected classes have maxi- 
mum freedom to do so. [Order 16, § 162-12-120, filed 
5/22/74; Order 9, § 162—12-120, filed 9/23/71; § 162— 
12-120, filed 10/23/67.] 


WAC 162-12-130 Inquiries for purposes of discrim- 
ination prohibited. It is an unfair practice to make any 
inquiry or keep any record of race, creed, color, national 
origin, sex, marital status, or handicap, before, during, 
or after employment, for the purpose of discriminating 
on these grounds, unless the particular quality inquired 
about is a bona fide occupational qualification. [Order 
16, § 162—12-130, filed 5/22/74; Order 9, § 162-12- 
130, filed 9/23/71; Order 8, § 162—12-130, filed 
6/22/70; § 162—12—130, filed 10/23/67.] 


WAC 162-12-135 Bona fide occupational qualifica- 
tions. The statutes construed in this chapter recognize an 
exception when inquiries are based upon a "bona fide 
occupational qualification." For guidance on the mean- 


- ing of that term see WAC 162-16-020. The provisions 


of this preemployment guide do not apply where age, 
sex, race, creed, color, marital status, or national origin 


Preemployment Inquiry Guide 162-12-140 | 


is a bona fide occupational qualification and is identified ore Se ROANT beste nee me 
as such to the applicant or other person. See WAC 162- INQUIRIES INQUIRIES : 


16-040. [Order 16, § 162—12-135, filed 5/22/74; Order 
9, § 162-12-135, filed 9/23/71; Order 8, § 162—12-135, 
filed 6 / 22 / 70.] c. Citizenship Whether applicant is Whether applicant 
prevented from lawful- is citizen. Require- 
ly becoming employed ment before hiring 


WAC 162-12-140 Preemployment inquiries. (1) in this country because that applicant 
The rules in the following chart of fair and unfair inqui- of visa or immigration present birth cer- 
ries to job application forms, preemployment interviews, status. Whether appli- tificate, naturali— 
or any other type of interrogation of persons seeking to oe a yea baia 
be employed. The rules also apply when the inquiries are alien dae i into oitean hp. X 
made to persons other than the applicant or employee, number after being which would tend to 
and when the inquiries are made by third parties such as hired. divulge applicant's 
a credit reporting service on behalf of the employer or lineage, ancestry, 


national origin, 


employment agency. The rules do not apply after a per- desent or births 


son is employed. See WAC 16212-180. 


: place. 
(2) Employers and employment agencies shall observe 
these preemployment rules except where one or more of d. Convictions (1) Inquiries con— Any inquiry which 
the following conditions exist: (See also cerning specified does not meet the 
A "b fid í l lification" Arrests) convictions which requirements for 
ay „oona tae occupational qualilication as ex- relate reasonably to fair preemployment 
plained in chapter 162-16 WAC. fitness to perform inquiries. 
b. An approved corrective employment program as the particular job(s) 
provided for in chapter 162-18 WAC. being applied for: 
c. An affirmative action plan approved or required by : z O AE 
a government agency or competent jurisdiction. , a for 
d. A contrary requirement of federal law, as explained which the date of 
in WAC 162-12-150. conviction or prison 
If one or more of the above conditions apply, the em- release, whichever is 
ployer or employment agency may use appropriate in- ae er se 
quiries that would otherwise be unfair. Inquiries made of ae job application 
under these exceptions must always be accompanied by (2) Where the employer 
an explanation of their purpose. See WAC 162-—-12-135, believes, after careful 
162-12—170, 162—16—040, and 162—18—090. consideration, that it 
(3) The examples in the following chart of fair and is not ee i r 
unfair preemployment inquiries are intended to define ia a 3 
what is an unfair practice under RCW 49.60.180(4) and ek may nie eal 
49.60.200 and to have the force of law where they apply. about all convictions 
These examples are not exhaustive, however. The stat- for which the date of 
utes prohibit all preemployment inquiries which unnec- the conviction or prison 
essarily reveal race, sex, or membership in other release, whichever y 
protected classes, whether or not the particular inquiry is To athe date of 
covered in this regulation. the job application: 
FAIR UNFAIR Provided, That such 
SUBJECT PREEMPLOYMENT PREEMPLOYMENT general inquiries be | 
INQUIRIES INQUIRIES accompanied by a dis— 
claimer informing the 
a. Age Inquiries as to birth Any inquiry not in applicant that a convic— 
date and proof of true compliance with tion record will not 
age are permitted by RCW 49.44.090 necessarily bar him or 
RCW 49.44.090. which implies a her from employment. 
preference for (Law enforcement : 
persons under 40 agencies are exempt from | 
years of age. -¥ this rule. See WAC 162-16-060 | 
thi id | 
(For age discrimination, RCW 49.44.090 must be read in conjunction A . Sacer a | 
with RCW 49.60.180 and 49.60.200. It limits age discrimination cov- ee records.) | 
erage to persons between the ages of 40 and 65, and makes other limi- ` ' 
tations and exceptions to the age discrimination law.) e. Family Whether applicant can Specific inquiries me 
r ; o 
b. Arrests None. (Law enforce- All inquiries rela— meet specified work SOSOTE Si shale lee 
(See also ment agencies are ting to arrests. schedules or, has activ- spouse's employment be 
Convictions) exempt for this rule. ities, commitments or or salary, children, BAS 
See WAC 162-16-050, responsibilities that child care arrange— 
discrimination in : may prevent him or her ments, or dependents. 
employment because of from meeting work 
arrests.) ; attendance requirements. 
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SUBJECT 


f. Handicap 


g. Height and 
Weight 


h. Marital 
Status (See 
also Name 
and Family) 


i. Military 


j. Name 


k. National 
Origin 


FAIR 
PREEMPLOYMENT 
INQUIRIES 


Whether applicant has 
certain specified 
sensory, mental or 
physical handicaps 
which relate reason— 
ably to fitness to 
perform the particular 
job. Whether appli- 
cant has any handicaps 
or health problems 
which may effect work 
performance or which 
the employer should 
take into account in 
determining job 
placement. 


Inquiries as to abili- 
ty to perform actual 
job requirements. 
Being of a certain 
height or weight will 
not be considered to 
be a job requirement 
unless the employer 
can show that no 
employee with the 
ineligible height or 
weight could do the 
work, 


None. 


Inquiries concern- 
ing education, 
training, or work 
experience in the 
armed forces of the 
United States. 


Whether applicant 

has worked for this 
company or a compet— 
itor under a different 
name and, if so, what 
name. Name under 
which applicant is 
known to references if 
different from present 
name. 


Inquiries into appli- 
cant’s ability to 

read, write and speak 
foreign languages, 
when such inquiries 
are based on job 
requirements. 
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UNFAIR 


PREEMPLOYMENT 


INQUIRIES 


Over-—general inquiries 
(e.g. "Do you have any 


handicaps?") which 
would tend to divulge 
handicaps or health 
conditions which do 
not relate reasonably 
to fitness to perform 
the job. 


Any inquiry which is 
not based on actual 
job requirements. 


( ) Mr. 
( ) Mrs. 

( ) Miss 

( ) Ms. 

Whether the appli— 
cant is married, 
single, divorced, 
separated, engaged, 
widowed, etc. 


Type or condition of 
military discharge. 
Applicant's experi— 
ence in other than 
U.S. armed forces. 
Request for discharge 
papers, 


Inquiry into origi- 
nal name where it 
has been changed by 
court order or 
marriage. Inquiries 
about a name which 
would divulge marital 
status, lineage, 
ancestry, national 
origin or descent. 


Inquiries into appli- 
cant's lineage, 
ancestry, national 
origin, descent, 
birthplace, or mother 
tongue. National 
origin of applicant's 
parents or spouse. 


SUBJECT 


l. Organizations 


m. Photographs 


n. Pregnancy 
(See also 
Handicap) 


o. Race or 
Color 


p. Relatives 


FAIR 
PREEMPLOYMENT 
INQUIRIES 


Inquiry into organi— 
zation memberships, 
excluding any organi— 
zation the name or 
character of which 
indicates the race, 
color, creed, sex, 
marital status, 
religion, or national 
origin or ancestry of 
its members. 


May be requested 
after hiring 

for identification 
purposes. 


Inquiries as to a 
duration of stay on 
job or anticipated 
absences which are 
made to males and 
females alike. 


None. 


Name of applicant's 
relatives already 
employed by this 
company or by any 
competitor. 


UNFAIR 
PREEMPLOYMENT 
INQUIRIES 


Requirement that 
applicant list all 
organizations, clubs, 
societies, and lodges 
to which he or she 
belongs. 


Request that appli- 
cant submit a 
photograph, manda- 
torily or optionally, 
at any time before 
hiring. 


All questions as to 
pregnancy, and 
medical history con— 
cerning pregnancy 
and related matters. 


Any inquiry concern- 
ing race or color of 
skin, hair, eyes, etc. 


Names and addresses 
of any relative 

other than those 
listed as proper. 


(While the law does not directly prohibit company poli- 
cies governing the employment of relatives, any policy 
which has the effect of disadvantaging minorities, 
women, married couples, or other protected classes, 
would be in violation of the law unless it is shown to 
serve a necessary business purpose.) 


q. Religion None. 


or Creed 


Inquiries concerning 
applicant's religious 
denomination, reli— 
gious affiliations, 
church, parish, 
pastor, or religious 
holidays observed. 


r. Residence Inquiries about ad— 
dress to the extent 
needed to facilitate 


contacting the appli— 


Names or relationship 
of persons with whom 
applicant resides. 
Whether applicant 


cant. owns or rents own 
home. 
s. Sex None. Any inquiry. 


[Order 19, § 162-12-140, filed 1/20/75; Order 18, § 
162-12-140, filed 1/20/75; Order 16, § 162—12~140, 
filed 5/22/74; Order 9, § 162-12-140, filed 9/23/71; 
Order 8, § 162—12—140(1), filed 6/22/70; § 162-12~140 
and chart, filed 10/23/67.] 


WAC 162-12-150 Inquiries required by United 
States. Because of the supremacy of federal law over 
state law, an employer or employment agency may ask 
applicants to state their race, creed, color, sex, marital 
status, or national origin to the extent that the employer 
is required to do so by the United States government. 


Employment 


When the United States government asks only for data 
on race, creed, color, national origin, marital status, or 
sex of applicants, the information shall be acquired by 
means other than inquiry to the applicants, unless the 
United States expressly requires the inquiries or unless 
the inquiries are made in conformity with WAC 162- 
12-160 and 162-12-170. [Order 16, § 162—12-150, 
filed 5/22/74; Order 9, § 162-12-150, filed 9/23/71; § 
162—12—150, filed 10/23/67.] 


WAC 162-12-160 Data for legitimate purposes. (1) 
It is not an unfair practice to make inquiries as to race, 
creed, color, sex, marital status, national origin or hand- 
icap for purposes of affirmative action to eliminate or 
prevent discrimination against persons in protected 
classes, when the inquiries are made in the manner pro- 
vided in WAC 162-12-170. 

(2) Data on race, creed, color, national origin, sex, or 
marital status shall not be recorded on any paper which 
is kept in the applicant's personnel file, nor shall such 
data be kept in any other place where it is available to 
those who process the application, Records which identi- 
fy the race, etc., of a particular person shall be kept 
confidential, except to the extent necessary to implement 
a corrective employment program as authorized by 
chapter 162-18 WAC, to permit the compilation of sta- 
tistics, and to permit verification of the statistics by top 
management of the employer, or by the Washington 
State Human Rights Commission or other concerned 
governmental agencies. [Order 18, § 162—12-160, filed 
1/20/75; Order 16, § 162—12-160, filed 5/22/74; Order 
9, § 162-12-160, filed 9/23/71; § 162-12-160, filed 
10/23/67.] 


WAC 162-12-170 Conditions for inquiries to appli- 
cants. An employer or employment agency may ask an 
applicant to state his or her race, creed, color, national 
origin, sex, marital status or handicap for a nondiscrimi- 
natory purpose, and then only if it has satisfied all of the 
following conditions: 

(1) The employer shall have adopted a written equal 
employment policy which authorizes the inquiries as a 
means of monitoring its enforcement, and which sets out 
detailed procedures for keeping the responses confiden- 
tial and. separate from other papers relating to appli- 
cants, in fulfillment of the requirements of WAC 162- 
12-160(2). 

(2) The form on which the question appears contains 
statements clearly informing the applicant of the reasons 
for asking for the information, the uses to which the in- 
formation will be put, and the safeguards which will 
prevent use of the information by those who will process 
the application. 

(3) The written policy and proposed form have been 
submitted to and have been approved by the Executive 
Secretary of the Commission or his or her designate, or 
they have been required or approved by an agency of the 
United States government which has jurisdiction to do 
so. [Order 18, § 162—12-170, filed 1/20/75; Order 16, § 
162-12-170, filed 5/22/74; Order 9, § 162—12-170, 
filed 9/23/71; § 162-12-170, filed 10/23/67.] 


162-16-020 


WAC 162-12-180 Post employment records. RCW 
49.60.180 and 49.60.200 and these rules do not prohibit 
making or keeping records of the race, creed, color, na- 
tional origin, sex, marital status, or age of persons after 
they are employed, unless the records are used in con- 
nection with discrimination. To prevent improper use, 
records of an employee's race, creed, color or national 
origin should be kept separate from the employee's per- 
sonnel file. [Order 16, § 162~—12—180, filed 5/22/74; 
Order 9, § 162-12-180, filed 9/23/71; § 162—12-180, 
filed 10/23/67.] 


Chapter 162-16 WAC 


EMPLOYMENT 
WAC 
162-16-020 Bona fide occupational qualification defined. 
162-16-030 Advice of commission. 
162-16-040 Identification in use. 
162-16-050 Discrimination in employment because of arrests. 
162-16-060 Discrimination in employment because of convictions. 
162-16-070 Applicability of WAC 162-16—-050 and 162-16-060 
to nonminorities, 
162—16-080 Purpose. 
162-—16-090 Job titles. 
162-—16-100 Discriminatory language. 
162-16-110 Employment agencies. 
162-16-120 Newspapers and other advertising media. 
162-16-130 Bona fide occupational qualification. 
162-16-140 Affirmative action. 
162-16-150 Discrimination because of spouse. 


DISPOSITION OF SECTIONS FORMERLY CODIFIED IN THIS 
CHAPTER 


162-16-010 Photographs of prospective employees. [Rule, filed 
10/18/61.] Repealed by Order 8, filed 6/22/70. 


WAC 162-16-020 Bona fide occupational qualifica- 
tion defined. (1) RCW 49.60.180 says: 


"It is an unfair practice for any employer: 
(1) To refuse to hire any person because of 
such person's age, sex, marital status, race, 
creed, color, national origin, or the presence 
of any sensory, mental or physical handicap, 
unless based upon a bona fide occupational 
qualification. Provided, That the prohibition 
against discrimination because of such 
handicap shall not apply if the particular 
disability prevents the proper performance 
of the particular worker involved. (Emphasis 
added.) 


RCW 49.60.180(4) and RCW 49.60.200, which declare 
that certain pre-employment inquiries and specifications 
are unfair practices of employers and employment agen- 
cies, respectively, contain the same exception for bona 
fide occupational qualifications. 

(2) The term "bona fide occupational qualification" 
has not been defined by the legislature. Its meaning 
must be worked out through experience in administering 
the law and with reference to the general purposes of the 
law against discrimination and other expressions of pub- 
lic policy. The commission has so far recognized two ar- 
eas where race, creed, color, national origin, age, sex, 
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marital status, or handicap may be a bona fide occupa- 
tional qualification: 

(a) Where a person's race, creed, color, national ori- 
gin, age, sex, marital status or handicap will be essential 
to, or will contribute to, the accomplishment of the pur- 
poses for which the person is hired. 

(b) When race, creed, color, national origin, age, sex, 
marital status, or handicap must be considered in order 
to correct a condition of unequal employment 
opportunity. 

(3) Part (2)(b) is explained in chapter 162-18 WAC, 
Corrective Employment Practices. Part (2)(a) may be 
illustrated by the following examples: 

(a) The Commission's policy on excellence in educa- 
tion emphasizes the goal of multi-racial education for a 
multi-racial world. The commission has said that where 
distance and the ethnic composition of a community 
prevent integration of a student body, multi-racial edu- 
cation can be achieved through integration of the staff of 
the school. The race, creed, color or national origin of 
applicants for jobs at such a school is relevant to the ac- 
complishment of a proper educational purpose, and is 
therefore a bona fide occupational qualification. 

(b) An airline carrying passengers between the United 
States and Japan needs Japanese—speaking cabin atten- 
dants. The job qualification should be competency in 
spoken Japanese, not Japanese national origin, unless the 
airline is prepared to show that no one except persons of. 
Japanese ancestry can properly serve the airline's Japa- 
nese clientele. 

(c) An anti-poverty program seeks to reach rural 
Spanish speaking families that do not come in contact 
with ordinary social agencies. In order to establish the 
desired rapport with such families, it may be necessary 
to employ workers who not only speak Spanish but who 
come from the same background. Being a Spanish- 
American may be a bona fide occupational qualification 
for such a job. [Order 16, § 162-16-020, filed 5/22/74, 
Order 9, § 162-16-020, filed 9/23/71; Order 8, § 162- 
16-020, filed 6/22/70.] 


WAC 162-16-030 Advice of commission. When re- 
quested to do so, the commission's staff will advise per- 
sons on how to meet particular employment needs 
consistently with the law against discrimination. In order 
to be safe, persons are advised to petition the commis- 
sion for a declaratory ruling (see WAC 162—08-620) 
before proceeding to consider race, creed, color, national 
origin, age, sex, marital status, or handicap to be a bona 
fide occupational qualification in particular circum- 
stances, unless the commission or another public agency 
with comparable jurisdiction has directed or authorized 
the action. [Order 16, § 162—-16-—030, filed 5/22/74; 
Order 9, § 162—16—030, filed 9/23/71; Order 8, § 162- 
16-030, filed 6/22/70.] 


WAC 162-16-040 Identification in use. Inquiries or 
specifications of race, creed, color, national origin, age, 
sex, marital status or handicap should always be accom- 
panied by a statement that one or more of these qualities 
is a bona-fide occupational qualification for the job, 
along with a reference to the source of that conclusion. 
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In the absence of such a statement, the commission will 
consider the inquiry or specification to be evidence of an 
unfair practice. [Order 16, § 162-16-040, filed 
5/22/74; Order 9, § 162—16-040, filed 9/23/71; Order 
8, § 162—16-040, filed 6/22/70.] 


WAC 162-16-050 Discrimination in employment 
because of arrests. (1) It is an unfair practice for any 
employer, employment agency or labor union to refuse 
to hire or otherwise discriminate against a person in em- 
ployment because he or she has been arrested. 

(2) An arrest, without more, is no indication of guilt, 
and historically minorities have suffered from unequal 
law enforcement. See Carter v. Gallagher, 451 F.2d 315 
(8th Cir. 1971); Gregory v. Litton Systems, Inc., 316 F. 
Supp. 401 (C. Dist. Cal. 1970). The U.S. Department of 
Labor has also recognized the potential for discrimina- 
tion in consideration of arrest records. See § 60- 
2.24(d)(3) of Revised Order No. 4, which establishes 
standards and guidelines for the affirmative action pro- 
grams required of government contractors. 

(3) Pre-employment inquiries as to arrests are an un- 
fair practice. See WAC 162-—12-140. 

(4) Law enforcement agencies are exempt from this 
regulation at this time; however, nothing in this regula- 
tion precludes a law enforcement agency in its discretion 
from adopting the policy set forth herein. [Order 19, § 
162-16-050, filed 1/20/75.] 


WAC 162-16-060 Discrimination in employment 
because of convictions. (1) It is an unfair practice for an 
employer, employment agency or labor union to refuse 
to hire or otherwise discriminate against a person simply 
because he or she has been convicted of a crime, but the 
conviction may be considered to the extent that it reveals 
the current presence of absence of specific qualifications 
for a job.and 

(a) All applicants are evaluated alike for the qualifi- 
cations under consideration; and 

(b) The date of the conviction or prison release, 
whichever is more recent, is less than 7 years old. 

(2) For rules on pre-employment inquiries as to con- 
victions, see WAC 162—12-140. 

(3) To the extent that an employment practice auto- 
matically excludes persons with convictions, it has the 
potential for discrimination because of race and ethnic 
origin. See Carter v. Gallagher, 451 F.2d 315 (8th Cir. 
1971). This is because minority groups in our society 
have experienced unequal law enforcement. On the other 
hand, an employer should have the right to exclude per- 
sons who have been convicted of certain offenses from 
consideration for certain kinds of jobs, at least if the 
conviction is relatively recent and the exclusion is done 
on a carefully considered basis. Each person who will 
evaluate information concerning criminal records should 
be given careful instructions as to confidentiality and 
proper use of the information. 

(4) In determining the extent to which a conviction or 
convictions reveals a person's current job qualifications, 
the employer, employment agency or labor union should 
consider such factors as the recentness or remoteness of 


Employment 


the conviction, and available data on the extent to which 
persons convicted of that crime are likely to repeat it. 

(5) This regulation takes into account the public poli- 
cy of the state to rehabilitate felons through open job 
opportunity, expressed in chapter 9.96A RCW, as well 
as the purposes and policies of the law against 
discrimination. 

(6) Public employers should follow the requirements 
of RCW 9.66A.020 [9.96A.020] to the extent that it is 
inconsistent with this regulation. RCW 9.66A.020 
[9.964.020] provides: 


"Notwithstanding any other provisions of 
law to the contrary, a person shall not be 
disqualified from employment by the state 
of Washington or any of its agencies or po- 
litical subdivisions, nor shall a person be 
disqualified to practice, pursue or engage in 
any occupation, trade, vocation, or business 
for which a license, permit, certificate or 
registration is required to be issued by the 
state of Washington or any of its agencies or 
political subdivisions solely because of a pri- 
or conviction of a felony: Provided, This 
section shall not preclude the fact of any 
prior conviction of a crime from being con- 
sidered. However, a person may be denied 
employment by the state of Washington or 
any of its agencies or political subdivisions, 
or a person may be denied a license, permit, 
certificate or registration to pursue, practice 
or engage in an occupation, trade, vocation, 
or business by reason of the prior conviction 
of a felony if the felony for which he was 
convicted directly relates to the position of 
employment sought or to the specific occu- 
pation, trade, vocation, or business for which 
the license, permit, certificate or registration 
is sought, and the time elapsed since the 
conviction is less than ten years". 


(7) Law enforcement agencies are exempt from this 
regulation at this time; however, nothing in this regula- 
tion or chapter 9.66A [9.96A] RCW precludes a law 
enforcement agency in its discretion from adopting the 
policy set forth herein. [Order 19, § 162—16-060, filed 
1/20/75.] 


WAC 162-16-070 Applicability of WAC 162-16- 
050 and 162-16-060 to nonminorities. The protection 
from discrimination because of arrest or conviction re- 
cords under the law and this regulation is not confined 
to minority group members, but applies to anyone, in 
order to afford equal treatment without respect to race. 
[Order 19, § 162—16—070, filed 1/20/75.] 


WAC 162-16-080 Purpose. This regulation is is- 
sued to inform employers, employment agencies, and 
newspapers of specific interpretations given by the 
Washington State Human Rights Commission to the 
following parts of the Law Against Discrimination: 

(1) RCW 49.60.180 and 49.60.200 make it an unfair 
practice for employers of eight or more employees and 
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employment agencies "to print, or circulate, or cause to 
be printed or circulated any statement, advertisement or 
publication in connection with prospective employment 
which expresses any limitation, specification or discrimi- 
nation as to age, sex, marital status, race, creed, color, 
national origin, or the presence of any sensory, mental or 
physical handicap, or any intent to make any such limi- 
tation, specification, or discrimination, unless based 
upon a bona fide occupational qualification: Provided, 
nothing contained herein shall prohibit advertising in a 
foreign language". 

(2) RCW 49.60.220. "It is an unfair practice for any 
person to aid, abet, encourage, or incite the commission 
of any unfair practice, or to attempt to obstruct or pre- 
vent any other person from complying with the provi- 
sions of this chapter or order issued thereunder". [Order 
20, § 162—16-080, filed 1/20/75.] 


WAC 162-16-090 Job titles. (1) It is an unfair 
practice for an employer of 8 or more or an employment 
agency to use a sex specific job title in any help wanted 
advertisement, job or position description, job announce- 
ment, or any other notice, statement, or publication, un- 
less the employer has shown the applicability of a bona 
fide occupational qualification (BFOQ) exception as 
provided for in WAC 162-16—-130 below. 

The term "sex specific job titles" shall include any job 
title which contains a gender noun or suffix, such as 
Waitress, Foreman, Salesman, Maid, Counter Girl, as 
exemplified in the chart below in this subsection. 

If the use of a neutral job title is not practicable, two 
alternatives are permissible: (1) The sex specific job title 
may be hyphenated to its counterpart title (e.g., 
Waiter/Waitress); (2) The sex specific title may be used 
if accompanied by the designation "Man or Woman", 
"Male or Female", or "M-F" (e.g., Foreman, Man or 
Woman; Tailor, Male or Female; Lineman, M—F). 

The following chart may be revised from time to time 
by the commission staff. It should be noted that the sex 
neutral terms in the right column are suggested only. 
Employers who wish further assistance are invited to call 
the commission staff. 


EXAMPLES OF SEX SUGGESTED 
SPECIFIC JOB TITLES: SUBSTITUTES: 

Auto Partsman............06. Auto Parts Worker, Parts 
Specialist 

Barimaid ss iceren anena Bar Helper, Cocktail Server, Table 
Server 

Bell Boy (Bellman) ........... Bell Hop, Luggage Handler, Hotel 
Assistant 

Body Man...........0...0005 Body Work Specialist, Auto 
Repairer 

Busboy, Tray Girl ............ Busser, Dish Bussing, Cafeteria 
Worker 

Camera Man ..............5. Camera Technician, Camera Oper- 


ator, Camera Sales 


Cleaning Woman, Cleaning 


Dady sees cieeiys tee aa 6 thee eats Cleaning Assistant, Room Cleaner 
Corpsman ..........00 ccs eeee Paramedic, Medical Assistant 
Counter Girl, Counter Boy ..... Counter Clerk, Counter Attendant 
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EXAMPLES OF SEX SUGGESTED 
SPECIFIC JOB TITLES: SUBSTITUTES: 

Credit Girls oee airson eee Credit Clerk, Credit Analyst 

Doorman sericese ees Door Attendant 

Draftsman. screeds sisse Drafter, Drafting Specialist 
{Technician} 

Farm Man ..........e cee eee Farm Worker, Farm Hand 

Foreman s siaura yaa saa vacua, aoe Supervisor 

Girl Friday .. seese a General Office Worker 

Handyman paeau Miscellaneous Repairer 

Janitor, Janitress ............- Custodian, Maintenance Assistant 
Worker 

Journeyman ........... cee eee Journey Level 

LayMa tice. asda tes Layout Specialist 

Leadman s.0 6 iss fase Mawes Crew Leader, Shift Leader, Leader 

Maid ersan erin wares n iea Domestic Helper, Housekeeper, 
Room Cleaner 

Maintenance Man ............ Maintenance Worker 

Partsman...... cece eevee ee Parts Worker 

Phone Girls... .... eee eee eee Phone Worker, Telephone Sales 
Agent 

Repairman ..........0cs eee Repairer, Repairworker 


— ess or —ette titles (e.g. Wait- 
ress, Seamstress, Janitress, 
Hostess, Usherette, etc.) (1) If practicable, change the title 

completely (e.g., change 

"Waiter/Waitress" to "Meal At- 

tendant, Table Server, etc".) 

"Seamstress" to "Sewing Special- 

ist", "Usher /Usherette" to 

"Guide". (2) Use the counterpart 

title with a male-female designa- 

tion to counteract any connotations 
of gender (e.g., "Tailor, Male. or 

Female";-"Janitor- (or Custodian), 

Male or Female"). (3) Use the sex 

specific title and its counterpart 


hyphenated (e.g., 
"Waiter/ Waitress"). 

Salad Girl... ec ani ya Salad Maker 

Salesman, Saleslady, Saleswom- 

WM ai6 ia aes Hak wea wees Salesperson, Sales Clerk, Sales 

Representative 

Sheet Metal Man............. Sheet Metal Worker 

Warehouseman..........00 00. Fork Lift Operator, Warehouse 
Worker 


(2) The Commission encourages the use of "Male or 
Female", "Man or Woman" or "M—F" in all help want- 
ed advertisements. This is because most job titles, 
through long practice and association, have acquired the 
connotation of one gender or the other. Titles such as 
Secretary, Nurse, Housekeeper, Teacher, Bookkeeper, 
and Sales Clerk have become associated with "women's 
work", while titles such as Manager, Doctor, Mechanic, 
Superintendent, Accountant, and Custodian have be- 
come associated with "men's work". An Equal Opportu- 
nity Employer should attempt to counteract connotations 
of sex preference. [Order 20, § 162-16-090, filed 
1/20/75.] 
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WAC 162-16-100 Discriminatory language. Any 
word, term, phrase, or expression which tends to influ- 
ence, persuade or dissuade, encourage or discourage, at- 
tract or repel, any person or persons because of race, 
color, creed, sex, marital status, age, national origin, or 
the presence of any physical, mental or sensory handi- 
cap, shall be considered discriminatory advertising in vi- 
olation of the law, unless the language in questions is 
justified by a BFOQ, as provided for in WAC 162-16— 
070, or a purpose of affirmative action, as provided for 
in WAC 162-16-080 below. 

In the absence of a BFOQ or purpose of affirmative 
action, the Commission will consider the following lan- 
guage (left column) discriminatory and therefore un- 
acceptable in job advertisements or notices. (See 
acceptable substitutes at right.) The following chart may 
be revised from time to time by the Commission staff. 
Employers who wish further assistance in developing 
nondiscriminatory language are invited to call the Com- 
mission staff. 


DISCRIMINATORY: SUGGESTED SUBSTITUTES: 
Man, Woman, Girl, Gal, Boy, 
Dad ys etetan ea Sits Person, applicant, hiree, one, train- 
ee, or a sex—neutral job title 


Cute, glamorous, pretty, cleancut, 
handsome, attractive ....... Neat, well-groomed, personable, 
good public relations appearance 


He-man, husky, brawny ....... Specify the lifting required 

Married, Single .............. No substitutes 

Gal Friday oiee aae ea vic ans Assistant, secretary, clerk, office 
manager 


Recent graduate, new graduate, 
college student (implies pref- 


erence for youth) .......... Degree required 
Mother, housewife ............ Part-time, short hours 
ViVaCIOUS aruna e ceases Enthusiastic, alert, attentive, 
intelligent 
NOUN G AE E ANE states Entry level, beginner, trainee, min- 


imum wage 
Christian, Jewish, etc. ......... No substitutes 


Interracial, segregated, Black, 
Negro, White, colored, Orien- 
tal, Asian, minority, restrict- 
Te EEEE E daca No substitutes 


Other nondiscriminatory terms: 
minimum wages; stable, responsi- 
ble, able to travel, long hours, 
overtime, willing to relocate 


[Order 20, § 162-16-100, filed 1/20/75.] 


WAC 162-16-110 Employment agencies. It is an 
unfair practice for any employment agency to: 

(1) Handwrite, print, or circulate any interoffice or 
inter-agency communication, job order, advertisement, 
brochure, or notice which expresses overtly or subtly, di- 
rectly or indirectly a preference, specification or limita- 
tion on the basis of race, color, creed, national origin, 
sex, marital status, age, or the presence of any sensory, 
mental or physical handicaps, unless the expression is 
based on a BFOQ as provided for in WAC 162-16-030, 


Employment 


or a purpose of affirmative action, as provided for in 
WAC 162-16-—040 below. 

(2) Maintain, formally or informally, agency division 
titles which are not clearly neutral in terms of sex. The 
Commission will consider the following division titles 
discriminatory: (See nondiscriminatory titles at right.) 


DISCRIMINATORY: NONDISCRIMINATORY: 


Female Division, Career Girl Di- 
vision; Male Division ....... Office Services Division; Secre- 
tary—Clerical Division; Professional 
Division; Technical Division; Sales 
Division; Administrative Division 

The Commission recommends that employment agen- 
cy names be neutral in terms of sex. Names or titles 
which include a gender noun, such as "Career Girl Ser- 
vices", tend to deter and therefore deny employment op- 
portunities unnecessarily to one sex or the other. 
Recognizing that it takes time to change a business title, 
the Commission will reconsider the matter no sooner 
than July 1975, to determine if a formal regulation on 
employment agency names is still needed. 

Nothing in the law or this regulation shall prohibit 
any employment agency from maintaining an affirma- 
tive action file or giving special assistance to help em- 
ployers recruit minorities, female, or handicapped 
applicants. (See WAC 162-16-080 below.) [Order 20, § 
162-16-110, filed 1/20/75.] 


WAC 162-16-120 Newspapers and other advertising 
media. (1) It is an unfair practice for a newspaper or 
other advertising medium to publish or circulate within 
the state an employment advertisement under a column 
heading or designation which segregates or expresses a 
preference on the basis of race, color, creed, national or- 
igin, sex, marital status, age, or the presence of any sen- 
sory, mental or physical handicap, unless the heading 
designation or segregation relates solely to employment 
for which a BFOQ applies as provided for in WAC 162- 
16-130 below. 

(2) It is not an unfair practice for any newspaper or 
other advertising medium to print, publish, or circulate 
employment advertisements expressing the wording of 
the advertisement, or subtly, directly or indirectly a 
preference, specification or limitation on the basis of 
race, color, creed, national origin, sex, marital status, 
age, or the presence of any sensory, mental, or physical 
handicap, provided the newspaper or other advertising 
medium furnishes, on request of a duly authorized rep- 
resentative of the Commission, the name and address of 
the person who submitted the advertisement for 
publication. 

(3) The Commission encourages advertising media 
which circulate employment advertisements to maintain 
lists of discriminatory job titles and terms and suggested 
substitutes, as complied by the Commission, to instruct 
their ad-takers to advise employers and employment 
agencies of these terms and to have copies of this regu- 
lation available for distribution to advertisers on request. 
[Order 20, § 162-16~120, filed 1/20/75.] 


WAC 162-16-130 Bona fide occupational qualifica- 
tion. The Commission believes that the BFOQ should be 
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applied narrowly to jobs for which a particular quality of 
sex, race, age, etc. . ., is essential to the accomplish- 
ment of the purposes of the job. 

Where it is necessary for the purpose of authenticity 
or genuiness (e.g., model, actor, actress) or maintaining 
conventional standards of sexual privacy (e.g., 
lockerroom attendant, intimate apparel fitter), the Com- 
mission will consider sex to be a BFOQ. Any other type 
of BFOQ should be very carefully considered. To be 
safe, the employer should request a BFOQ ruling from 
the Washington State Human Rights Commission and 
cite the ruling in the employment advertisement. 

Anytime that an employment advertisement or notice 
expresses a preference, limitation, or discrimination 
based on sex, marital status, race, color, creed, age, na- 
tional origin, or the presence of any physical, sensory, or 
mental handicaps, the burden shall be on the employer 
to prove that the expression is justified by a BFOQ. In 
the absence of proof, the advertisement will be consid- 
ered an unfair practice under the law. (For further 
guidance on the meaning of BFOQ, see WAC 162-16- 
020.) [Order 20, § 162-16-130, filed 1/20/75.] 


WAC 162-16-140 Affirmative action. Employers 
should encourage minorities, women and the handi- 
capped, to apply for jobs where they have been tradi- 
tionally excluded or where they are currently 
underrepresented in the employer's business. Such a re- 
cruitment effort is called "affirmative action". 

Advertisements used to accomplish affirmative action 
may contain nonexclusionary phrases, such as: "Minori- 
ties, Women, and/or Handicapped persons are encour- 
aged to apply". 

IT IS NOT PERMISSIBLE, however, to express or 
exercise a hiring preference based on sex, race, handi- 
cap, etc.. . ., unless the employer has a court order to 
do so or an authorization from the Washington State 
Human Rights Commission or another governmental 
agency of competent authority and jurisdiction. 

Anytime an advertisement or notice encourages mi- 
norities, women, or handicapped persons to apply, the 
burden shall be on the employer to prove that the pur- 
pose is to accomplish affirmative action. Employers and 
employment agencies are encouraged to seek advice 
from the Commission staff before placing affirmative 
action advertisements. [Order 20, § 162—16—140, filed 
1/20/75.] 


WAC 162-16-150 Discrimination because of 
spouse. (1) Authority. This section implements RCW 
49.60.180, 49.60.190 and 49.60.200, which declare that 
discrimination because of marital status or sex is an un- 
fair practice of employers, labor unions, and employ- 
ment agencies, respectively. 

(2) General Rule and Exception. In general, discrimi- 
nation against an employee or applicant for employment 
because of (a) what a person's marital status is; (b) who 
his or her spouse is; or (c) what the spouse does, is an 
unfair practice because the action is based on the per- 
son's marital status. It may also be an unfair practice 
because of sex, where it burdens women much more than 
men, or men much more than women. However, there 
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are certain circumstances where business necessity may 
justify action on the basis of what the spouse does, and 
where this is so the action will be considered to come 
within the bona fide occupational qualification exception 
to the general rule of nondiscrimination. "Business ne- 
cessity" for purposes of this section includes those cir- 
cumstances where an employer's actions are based upon 
a compelling and essential need to avoid business—relat- 
ed conflicts of interest, or to avoid the reality or appear- 
ance of improper influence or favor. 

(3) Examples. (a) The following are examples of ac- 
tions which are unfair practices within the general rule 
against discrimination because of marital status or sex: 

(i) Refusal to hire a person because her or his spouse 
has a job and is "making good money". 

(ii) Refusal to hire a person because his or her spouse 
is already employed by the same employer, except for 
particular positions where business necessity requires ex- 
clusion of relatives, consistently with this section. 

(iii) Discharge of a person because he or she has 
married another employee of the same employer, unless 
the spouses occupy positions where business necessity 
requires the exclusion of relatives, consistent with this 
regulation, and neither spouse can be transferred to a 
position where the business necessity reason doesn't 
apply. 

(b) The following are examples of business necessity 
situations where it is not an unfair practice for an em- 
ployer to impose rules limiting the employment of 
spouses: 

(i) Where one spouse would have the authority or 
practical power to supervise, appoint, remove, or disci- 
pline the other; 

(ii) Where one spouse would be responsible for audit- 
ing the work of the other; 

(iii) Where other circumstances exist which would 
place the spouses in a situation of actual-or reasonably 
foreseeable conflict between the employer's interest and 
their own; 

(iv) Where, in order to avoid the reality or appearance 
of improper influence or favor, or to protect its confi- 
dentiality, the employer must limit the employment of 
close relatives of policy level officers of customers, com- 
petitors, regulatory agencies, or others with whom the 
employer deals. 

(4) Least discriminatory practice required. Where 
business necessity requires the limitation of employment 
opportunity of spouses, the means chosen to meet the 
business necessity shall be those which have the least 
adverse impact on spouses or members of either sex. For 
example: 

(i) The exclusion should be limited to the job, work 
crew, shop, or unit where the reason for the exclusion 
exists, and should not bar the person from the whole 
work force, unless the reason applies to the whole work 
force; 

(ii) When it is necessary to exclude a person because 
of what his or her spouse does, then the employer, em- 
ployment agency, or labor organization should not de- 
termine which spouse shall keep the job. 
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(5) Limitations on Duty. Except in the special cir- 
cumstances covered in subsection (4), an employer, em- 
ployment agency, or labor union has no duty under the 
law against discrimination to give special treatment to 
spouses. For example, the employer of both spouses has 
no duty to schedule their working hours or vacations si- 
multaneously, or to take the spouses preferences on these 
points into account beyond what is done for employees 
whose spouses work elsewhere. And, of course, an em- 
ployer may refuse to hire an applicant spouse for any 
reason other than marital status, sex, or other unfair 
practices under the law against discrimination. However, 
mixed fair and unfair motives are not a defense to a 
charge of discrimination, so the identity or status of a 
spouse must be given no weight at all in the employment 
decision unless the business necessity exception applies. 

(6) Burden of Justification. Since the bona fide occu- 
pational qualification is an exception to the general rule 
of nondiscrimination, the burden is on the employer, 
employment agency, or labor organization to show that 
the discrimination is justified. (See Weeks v. Southern 
Bell Telephone and Telegraph Company, 408 F.2d 228 
(Sth Cir. 1969)). Employers, employment agencies, and 
labor organizations should therefore inform themselves 
of the circumstances before concluding that the exclu- 
sion of a spouse is justified, and be prepared to furnish 
that justification to the Commission in case a complaint 
is filed or other investigation is made. 

(7) Relative other than spouses. Spouses are within a 
protected class under the law against discrimination 
(marital status); other relatives are not. The Commission 
therefore has no role in regulating an employer's treat- 
ment of relatives other than spouses, unless discrimina- 
tion because of sex, race, etc. should be involved. 
However, a business necessity justification for treating 
spouses adversely would almost always apply with equal 
force to other close relatives. Therefore, any employment 
actions that are taken against spouses but not against 
other close relatives will be considered to be prima facie 
discriminatory for lack of business necessity justification. 

(8) Advice of Commission. The Commission's staff 
will give informal advice on compliance. with this regu- 
lation to persons who request it. Persons who want for- 
mal advice may petition the Commission for a 
declaratory ruling under RCW 34.04.080 and WAC 
162—08-620. [Order 21, § 162-16-—150, filed 4/18/75.] 


Chapter 162-18 WAC 
CORRECTIVE EMPLOYMENT PROGRAMS 


WAC 

162-18-010 Corrective employment program defined. 

162—18-020 Purpose and policy. 

162-18-030 Corrective employment programs are lawful. 

162—18-040 Permissible components of program. 

162-18-050 When programs may be used. 

162-—18-060 Termination of programs. 

162—18-070 Voluntary programs recommended. 

162-18-080 Commission approval of voluntary programs. 

162-18-090 Job orders specifying race, creed, color, national ori- 
gin, sex, marital status, handicap, or age. 

162—18—100 Construction Relation to preemployment inquiry 
guide. 


Corrective Employment Programs 


WAC 162-18-010 Corrective employment program 
defined. As use in this chapter, the term "corrective em- 
ployment program" means a program designed to in- 
crease the number of employees of a particular protected 
class in an industry, occupation or place of work in order 
to correct a condition of underrepresentation of such 
employees caused by present or past practices, customs 
or usages of the employer or others that have limited 
employment opportunities for members of the affected 
group. [Order 16, § 162—18-010, filed 5/22/74; Order 
9, § 162-18-010, filed 9/23/71; Order 8, § 162-18-010, 
filed 6/22/70.] 


WAC 162-18-020 Purpose and policy. (1) It is the 
purpose of the law against discrimination to eliminate as 
well as prevent discrimination in employment. RCW 49- 
.60.010. Where there has been a pattern of exclusion of 
a class of persons from a job or workforce, an employer's 
decision to adopt a posture of neutrality for the future 
may not eliminate the pattern; it may in fact assure that 
the pattern will continue. In such a situation, corrective 
steps to employ members of the excluded class equalize 
employment opportunity by offsetting advantages al- 
ready enjoyed by others. 

(2) The purposes of this regulation are to establish 
guidelines for corrective employment programs and to 
declare that: 

(a) It is the policy of the Washington state human 
rights commission to encourage corrective employment 
programs where they are appropriate. 

(b) The Washington state human rights commission 
interprets the law against discrimination to mean that 
corrective employment programs are not prohibited by 
the law and in some circumstances are required by it. 

(c) The commission will closely monitor the adoption 
and implementation of corrective employment programs 
to see that they operate consistently with the purposes of 
the law against discrimination. [Order 9, § 162—18—020, 
filed 9/23/71; Order 8, § 162—18-020, filed 6/22/70.] 


WAC 162-18-030 Corrective employment programs 
are lawful. It is not an unfair practice for purposes of 
RCW 49.60.180 (employers), RCW 49.60.190 (labor 
unions) or RCW 49.60.200 (employment agencies) for a 
person to adopt and use corrective employment pro- 
grams which comply with the requirements of this chap- 
ter or which have been individually approved by the 
commission. [Order 9, § 162—18-030, filed 9/23/71; 
Order 8, § 162—18-030, filed 6/22/70.] 


WAC 162-18-040 Permissible components of pro- 
gram. (1) A corrective employment program may in- 
clude provisions for: 

(a) Ascertaining the race, creed, color, national origin, 
age, sex, marital status, or handicap of applicants. 

(b) Use of knowledge of the applicant's race, creed, 
color, national origin, age, sex, marital status, or handi- 
cap in the selection process, or for referral or 
dispatching. 
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(c) Use of procedural devices such as special files of 
applications submitted by members of the affected pro- 
tected class to assure contact with members of the af- 
fected class when employment opportunities become 
available. 

(d) Use of specially qualified persons or organizations 
to reach persons of the affected protected class. 

(e) Special rules for retention of persons of the af- 
fected protected class in case of layoff. 

(f) Use of other procedures that are appropriate to 
correct the particular conditions at which the program is 
directed. 

(2) The purpose of a corrective employment program 
is to include persons of the underrepresented protected 
class into the employment process; not to exclude others 
from it. Ordinarily, therefore, it will not be acceptable 
for a corrective employment program to provide for 
hiring only applicants from the underrepresented pro- 
tected class. Persons reached by the corrective employ- 
ment program should be considered along with those 
who have applied through normal employment channels, 
and the employer's normal business judgment should de- 
termine who is hired. It is permissible for the employer 
to give weight to the fact that an applicant is from a 
class of persons which is underrepresented because prac- 
tices, customs or usages have limited opportunities for 
members of the class in the industry, occupation, or 
place of work. It is permissible to ask for applicants of 
only the underrepresented protected class of persons 
from a particular source, or at a particular time, if other 
applicants are not excluded from the total hiring process 
but have access from another source, or are considered 
at another time. It shall not be permissible to discharge 
any employee to implement a corrective employment 
program. [Order 16, § 162—18—040, filed 5/22/74; Or- 
der 9, § 162—18-040, filed 9/23/71; Order 8, § 162-18- 
040, filed 6/22/70.] 


WAC 162-18-050 When programs may be used. (1) 
An employer or labor union may use a corrective em- 
ployment program: 

(a) When ordered to do so by a court or administra- 
tive body of competent jurisdiction. 

(b) When it consents to carry out the program in set- 
tlement of a complaint pending before the Washington 
state human rights commission or other public agency 
with comparable powers. 

(c) When it voluntarily has determined for itself that 
employees of one or more of the protected classes are 
underrepresented in its workforce or in an occupation or 
place of work because present or past practices, customs 
or usages have limited opportunities for them, and it has 
voluntarily adopted a corrective employment program 
and, when necessary, has obtained the approval of this 
commission pursuant to WAC 162—18-080. [Order 16, 
§ 162-18-050, filed 5/22/74; Order 9, § 162—18-050, 
filed 9/23/71; Order 8, § 162-18—050, filed 6/22/70.] 


WAC 162-18-060 Termination of programs. The 
special treatment accorded to particular groups by a 
corrective employment program is justified only so long 
as it is necessary to achieve equality of opportunity for 
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all classes of employees. Every corrective employment 
program should provide for its own termination when 
the effects of inequality of opportunity have been elimi- 
nated. [Order 9, § 162—18-060, filed 9/23/71; Order 8, 
§ 162-18-060, filed 6/22/70.] 


WAC 162-18-070 Voluntary programs recommend- 
ed. The Washington state human rights commission 
urges every employer and every labor union operating a 
hiring hall to determine whether its workforce is 
imbalanced in view of the composition of the communi- 
ty, and whether the imbalance has been caused by prac- 
tices, customs or usages of the employer, the union or 
others that have limited employment opportunities for 
members of any protected class. When these two cir- 
cumstances are found to exist, the employer or union 
should institute a corrective employment program. For 
example, where the employer does no recruiting but re- 
lies on walk—in applicants who have learned of vacancies 
by word—of—mouth from present employees who are all 
white, the ordinary result is a perpetuation of the all- 
white composition of his work~force. In such a situation, 
the employer should adopt a corrective employment pro- 
gram. The commission's staff will help draw up the pro- 
gram if requested to do so. [Order 16, § 162~18-070, 
filed 5/22/74; Order 9, § 162—18-070, filed 9/23/71; 
Order 8, § 162-18-070, filed 6/22/70.] 


WAC 162-18-080 Commission approval of volun- 
tary programs. A voluntary corrective employment pro- 
gram may depart from the general standards of the 
preemployment inquiry guide, chapter 162-12 WAC, 
only if it has been approved in advance by the Executive 
Secretary of the Commission, or his designate. Programs 
that do not depart from the standards of the preemploy- 
ment inquiry guide need not be so approved, but may be 
submitted for approval if the employer or labor union 
chooses to do so. Approval will be granted subject to re- 
vocation in the event that the plan in its practical opera- 
tion does not conform to the law against discrimination 
and this chapter. Application for approval may be made 
by letter. The application should contain a fully detailed 
description of the proposed program, including the pro- 
visions for termination in compliance with WAC 162- 
18-060. [Order 9, § 162—18-080, filed 9/23/71; Order 
8, § 162—18—-080, filed 6/22/70.] 


WAC 162-18-090 Job orders specifying race, creed, 
color, national origin, sex, marital status, handicap or 
age. (1) Where an employer specifies that some or all 
applicants for jobs be of a particular race, creed, color, 
national origin, sex, marital status, handicap, or age 
pursuant to a corrective employment program that has 
been ordered, agreed to in settlement of a case, or vol- 
untarily undertaken with approval of the commission, 
the specification shall be a bona fide occupational quali- 
fication for purposes of RCW 49.60.180(4), 49.60.200 
and WAC 162-12-140, and shall not be an unfair prac- 
tice. Any specification shall be accompanied by a nota- 
tion that membership in the particular protected class or 
classes is a bona fide occupational qualification for the 
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job and shall refer to the case providing for the correc- 
tive employment program or the commission's approval 
of the program. 

(2) When an employer is authorized or directed to use 
a corrective employment program, an employment agen- 
cy acting for it, including a labor union which refers 
workmen to the employer, may do all things the em- 
ployer is authorized or directed to do, and the actions of 
the employment agency or union shall not be an unfair 
practice for purposes of RCW 49.60.200 or 49.60.190 or 
WAC 162-12-140. The employment agency or labor 
union shall identify any such specification as a bona fide 
occupational qualification and shall refer to its source, 
the same as the employer is required to do. [Order 16, § 
162—18-090, filed 5/22/74; Order 9, 162—18-090, filed 
9/23/71; Order 8, 162—18-090, filed 6/22/70.] 


WAC 162-18-100 Construction Relation to 
preemployment inquiry guide. In adopting this chapter it 
is not the intention of the commission to supersede the 
Preemployment Inquiry Guide, chapter 162-12 WAC. 
The Preemployment Inquiry Guide shall continue to ap- 
ply to all employers and employment agencies including 
those with corrective employment programs except to 
the extent the corrective employment program departs 
from it. When a corrective employment program which 
has been ordered, agreed to in settlement of a case, or 
voluntarily undertaken with approval of the commission, 
makes provisions for ascertaining and using knowledge 
of race, creed, color, sex, marital status, handicap, age, 
or national origin, the specific provisions establish a 
bona fide occupational qualification for purposes of 
WAC 162-12-140. [Order 16, § 162—18-100, filed 
5/22/74; Order 9, § 162-18-100, filed 9/23/71; Order 
8, § 162-18-100, filed 6/22/70.] 


Chapter 162-20 WAC 
AGE DISCRIMINATION IN PUBLIC 


EMPLOYMENT 
WAC 
162-20-010 Purpose. 
162—20-020 Statutes interpreted. 
162—20-030 Jurisdiction of commission. 
162—20-040 Complaints concerning public employment. 
162-—20-050 Duties of staff. 
162-—20-060 Commission action. 
162—20-070 Primary jurisdiction. 
162~20-080 Pending complaints covered. 


WAC 162-20-010 Purpose. These rules are adopted 
for the purpose of clarifying the jurisdiction of the 
Washington state human rights commission in enforce- 
ment of the age discrimination provisions of RCW 49- 
.60.180 and 49.44.090, with respect to candidates for 
public employment. [Order 9, § 162-20-010, filed 
9/23/71; Resolution § 1, filed 10/18/63.] 


WAC 162-20-020 Statutes interpreted. Section 1, 
chapter 100, Laws of 1961, amended RCW 49.60.180 to 
add discrimination because of age, as an unfair practice 
of employers. RCW 49.60.180 is part of the law against 
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discrimination and originally covered only discrimination 
because of race, creed, color or national origin. 

RCW 49.60.010, which gives the human rights com- 
mission general jurisdiction and powers ". . . with re- 
spect to elimination and prevention of discrimination in 
employment . . . because of race, creed, color, or nation- 
al origin. . ." was not amended. 

RCW 49.60.120, which sets out the powers and duties 
of the commission, was not amended. It still reads that 
the commission has the power and duty to ". . . receive, 
investigate and pass upon complaints alleging unfair 
practices as defined in this chapter because of race, 
creed, color, or national origin." 

RCW 49.44.090, a new section originating in chapter 
100, Laws of 1961, reads in part: 


“Nothing contained in this section or in RCW 49.60- 
.180 as to age shall be construed .. .; nor shall anything 
in this section or in RCW 49.60.180 be deemed to pre- 
clude . . .; nor shall this section be construed . . . as su- 
perseding any law fixing or authorizing the 
establishment of reasonable minimum or maximum age 
limits with respect to candidates for certain positions in 
public employment which are of such a nature as to re- 
quire extraordinary physical effort, or which for other 
reasons warrant consideration of age factors." [Order 9, 
§ 162-20-020, filed 9/23/71; Resolution § 2, filed 
10/18 /63.] 


WAC 162-20-030 Jurisdiction of commission. The 
human rights commission shall not exercise jurisdiction 
over any alleged unfair practice as to age when it ap- 
pears that the respondent is acting under a law, ordi- 
nance or valid rule fixing or authorizing the 
establishment of reasonable minimum or maximum age 
limits with respect to candidates for public employment. 
[Order 9, § 162~-20-030, filed 9/23/71; Resolution § 3, 
filed 10/18/63.] 


WAC 162-20-040 Complaints concerning public 
employment. Complaints of candidates for public em- 
ployment will be received in the manner provided by law 
and rule for the receipt of complaints in general. [Reso- 
lution § 4, filed 10/18/63.] 


WAC 162-20-050 Duties of staff. When a com- 
plaint alleging age discrimination concerns a position in 
public employment, the commission's staff shall take the 
following steps before investigating and ascertaining the 
facts of the alleged act of discrimination: 

(1) The staff shall determine whether the respondent 
is acting under a law or ordinance fixing or authorizing 
the establishment of age limits. 

(2) If the staff finds that the respondent is not acting 
under a law or ordinance fixing or authorizing the es- 
tablishment of age limits, the commission's staff shall 
proceed to process the complaint in the same manner as 
other complaints are processed, and in its findings the 
staff shall include a finding that the employer was not 
acting under a law or ordinance fixing or authorizing 
age limits. 
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(3) If the staff finds that the respondent had acted 
under a law or ordinance fixing or authorizing age limits 
it shall so report at the next commission meeting. [Order 
9, § 162—20-050, filed 9/23/71; Resolution § 5, filed 
10/18/63.] 


WAC 162-20-060 Commission action. When the 
commission has received and accepted a report as pro- 
vided in WAC 162-—20-050(3) it shall dismiss the com- 
plaint for lack of jurisdiction. [Order 9, § 162—20-060, 
filed 9/23/71; Resolution § 6, filed 10/18/63.] 


WAC 162-20-070 Primary jurisdiction. Unless the 
human rights commission should for good reason order 
otherwise, it will not act on any complaint concerning a 
position in public employment during the time while the 
complainant has an administrative review proceeding 
provided for his use by law, ordinance or valid rule by 
the respondent public agency or another public agency. 
[Order 9, § 162~20-070, filed 9/23/71; Resolution § 7, 
filed 10/18/63.] 


WAC 162-20-080 Pending complaints covered. 
These rules, being an interpretation of the jurisdiction of 
the commission, shall apply to pending complaints as 
well as to complaints filed after the effective date of 
these rules. [Order 9, § 162—20-080, filed 9/23/71; 
Resolution § 8, filed 10/18/63.] 


Chapter 162-22 WAC 


EMPLOYMENT HANDICAPPED PERSONS 
WAC 
162-22-010 Scope of chapter. 
162-—22-020 Definitions. 
162—22-030 Affirmative action and reporting. 
162-22-040 General approach to enforcement. 
162-—22-050 Unfair practice. 
162—22-060 Preference for handicapped is not an unfair practice. 
162—22-070 Bona fide occupational qualification. 
162-22-080 Accommodation to handicapped employees. 
162-22-090 Physician's opinions. 


WAC 162-22-010 Scope of chapter. This chapter 
contains rules interpreting and implementing the handi- 
cap discrimination coverage of RCW 49.60.180 (unfair 
practices of employers), RCW 49.60.190 (unfair prac- 
tices of labor unions), and RCW 49.60.200 (unfair 
practices of employment agencies). [Order 23, § 162- 
22-010, filed 7/21/75.] 


WAC 162-22-020 Definitions. In this chapter the 
following words are used in the meaning given, unless 
the context clearly indicates another meaning: 

"Handicap" is short for the statutory term "the pres- 
ence of any sensory, mental, or physical handicap", see 
WAC 162-04-010, except when it appears as part of the 
full term. 

An “able handicapped worker" is a person whose 
handicap does not prevent the proper performance of the 
particular job in question. [Order 23, § 162—22-020, 
filed 7/21/75.] 
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WAC 162-22-030 Affirmative action and reporting. 
(1) The commission will recognize a different definition 
of handicap for purposes of affirmative action and re- 
porting than for purposes of law enforcement. The em- 
phasis in law enforcement is to leave no one out. The 
emphasis in affirmative action must be to avoid includ- 
ing in so many persons that statistics become meaning- 
less. None of us is a perfect sensory, mental, or physical 
specimen. Theoretically, every person faces the possibili- 
ty of being discriminated against because of handicap 
although some very remotely. It is therefore neces- 
sary to restrict the definition of handicap for purposes of 
affirmative action and reports on the use of handicapped 
workers to handicaps that are significant and permanent. 

(2) An appropriate definition of handicap for affir- 
mative action and reporting purposes is the following, 
which is already in use by the Washington state depart- 
ment of personnel: 

"Handicapped: persons with physical, mental, or sen- 
sory impairments that would impede that individual in 
obtaining and maintaining permanent employment and 
promotional opportunities. The impairments must be 
material rather than slight; static and permanent in that 
they are seldom fully corrected by medical replacement, 
therapy, or surgical means". [Order 22, § 162—22-030, 
filed 5/23/75.] 


WAC 162-22-040 General approach to enforce- 
ment. (1) For the purpose of determining whether an 
unfair practice under RCW 49.60.180, 49.60.190, or 
49.60.200 has occurred: 

(a) A condition is a "sensory, mental, or physical 
handicap" if it is an abnormality and is a reason why the 
person having the condition did not get or keep the job 
in question, or was denied equal pay for equal work, or 
was discriminated against in other terms and conditions 
of employment, or was denied equal. treatment. in other 
areas covered by the statutes. In other words, for en- 
forcement purposes a person will be considered to be 
handicapped by a sensory, mental, or physical condition 
if he or she is discriminated against because of the con- 
dition and the condition is abnormal. 

(b) "The presence of a sensory, mental, or physical 
handicap" includes, but is not limited to, circumstances 
where a sensory, mental, or physical condition: 

(i) is medically cognizable or diagnosable; 

(ii) exists as a record or history; or 

(iit) is perceived to exist, whether or not it exists in 
fact. 

(2) An example of subsection (1)(b)(ii) is a medical 
record showing that the worker had a heart attack five 
years ago. An example of subsection (1)(b) (iii) is rejec- 
tion of a person for employment because he had a florid 
face and the employer thought that he had high blood 
pressure, but in fact he did not have high blood pressure. 
[Order 23, § 162—22-040, filed 7/21/75.] 


WAC 162-22-050 Unfair practice. (1) RCW 49- 
.60.180 says: "It is unfair practice for any employer: 

"(1) To. refuse to hire a person because of . . . the 
presence of any sensory, mental, or physical handicap, 
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. .: Provided, That the prohibition against discrimina- 
tion because of such handicap shall not apply if the par- 
ticular disability prevents the proper performance of the 
particular worker involved." 

(2) An unfair practice has been committed when both 
of the following have occurred: 

(a) An employer, employment agency, or labor union 
has refused to hire or has otherwise discriminated 
against a person because the person has a handicap, and 

(b) The handicap does not prevent the person from 
properly performing the particular job. 

(3) While the proviso on ability to do the job appears 
only in paragraph (1) of RCW 49.60.180, it logically 
applies to all circumstances where ability to do the job is 
material. The rule of the proviso will therefore be ap- 
plied when appropriate in cases arising under other par- 
agraphs of RCW 49.60.180, and also in cases under 
RCW 49.60.190 (labor unions), and RCW 49.60.200 
(employment agencies). [Order 23, § 162—-22-050, filed 
7/21/75.] 


WAC 162-22-060 Preference for handicapped is not 
an unfair practice. The law against discrimination says 
that it is an unfair practice to discriminate against a 
person because of the presence of. any handicap. Dis- 
crimination in favor of a person because of the person's 
handicap is not an unfair practice. Stating the same 
thing inversely, discrimination against a person because 
the person is not handicapped is not an unfair practice. 
This nonreciprocal operation is different from the opera- 
tion of the statutes in all other areas, except for age dis- 
crimination. For example, it is an unfair practice for an 
employer to discriminate either for or against persons of 
any race or either sex. [Order 23, § 162—22-060, filed 
7/21/75.] 


WAC. .162-22-070 Bona fide occupational qualifica- 
tion. (1) The special rules in this section supplement the 
general rules on bona fide occupational qualification in 
WAC 162--16—-020, 162—16-030, and 162—16-040. 

(2) No bona fide occupational qualification question 
is raised by preferential treatment of handicapped per- 
sons, since such treatment is not an unfair practice. See 
WAC 162-22-060. 

(3) A bona fide occupational qualification differs 
from the statutory requirement that the handicapped in- 
dividual be able to properly perform the job. The deter- 
mination of ability to do the job is made on an 
individual basis, for each person for each job. A bona 
fide occupational qualification is a requirement that 
must be met by all persons whether or not they can do 
the job. Ability to do the job is part of the definition of 
handicap discrimination; a bona fide occupational quali- 
fication is an exception to the rule of non—discrimination 
because of handicap. 

(4) The following job requirements are bona fide oc- 
cupationa! qualifications: 

(a) Any specific requirement set out in a statute of 
the United States or the state of Washington, or an 
authorized regulation of an agency of the United States 
government. 
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(b) Any specific requirement set out in an authorized 
regulation of an agency of the state of Washington, or in 
an ordinance, authorized rule, or other official act of a 
unit of local government of the state of Washington, un- 
less the Human Rights Commission finds that the state 
or local requirement is not consistent with the law 
against discrimination. 

(5) The following are not bona fide occupational 
qualifications: 

(a) Preferences or objections of co—workers, the em- 
ployer, clients, or customers. 

(b) Physical obstacles or inadequacies at work facili- 
ties that reasonably can be corrected as provided in 
WAC 162-22-080. [Order 23, § 162-22-070, filed 
7/21/75.] 


WAC 162-22-080 Accommodation to handicapped 
employees. (1) It is an unfair practice for an employer to 
fail or refuse to make reasonable accommodations to the 
sensory, mental, or physical limitations of employees, 
unless the employer can demonstrate that such an ac- 
commodation would impose an undue hardship on the 
conduct of the employer's business. 

(2) It is an unfair practice for an employer to refuse 
to hire or otherwise discriminate against an able handi- 
capped worker because the employer will be subject to 
the requirements of this section if the worker is hired, 
promoted, etc. 

(3) The cost of accommodating an able handicapped 
worker will be considered to be an undue hardship on 
the conduct of the employer's business only if it is un- 
reasonably high in view of the size of the employer's 
business, the value of the employee's work, whether the 
cost can be included in planned remodeling or mainte- 
nance, the requirements of other laws and contracts, and 
other appropriate considerations. [Order 23, § 162-22- 
080, filed 7/21/75.] 


WAC 162-22-090 Physician's opinions. (1) A phys- 
ician's opinion on whether a handicap prevents a person 
from properly performing a particular job will be given 
due weight in view of all the circumstances, including 
the extent of the physician's knowledge of the particular 
person and job, and the physician's relationship to the 
parties. 

(2) A physician's conclusion will not be considered to 
be an opinion on whether the person can properly per- 
form the particular job unless it: 

(a) Is based on the individual capabilities of the par- 
ticular person, and not on generalizations as to the ca- 
pabilities of all persons with the same handicap, unless 
the handicap is invariable in its disabling effect; and 

(b) Is based on knowledge of the actual sensory, men- 
tal, and physical qualifications needed for proper perfor- 
mance of the particular job. 

(3) Employers who choose to rely on a physician's 
opinion in determining that a person cannot properly 
perform the particular job are advised to provide the 
physician with the necessary information about the job 
and to inform the physician of the need for an individu- 
alized opinion. [Order 23, § 162—22-090, filed 
7/21/75.) 
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Chapter 162-28 WAC 


PUBLIC SCHOOLS——EQUAL EDUCATION-—— 
EQUAL RIGHTS——-NATIONAL ORIGIN 
MINORITY GROUP CHILDREN 


WAC 
162-28—030 Schools are places of public accommodation. 
162-28-040 Equal educational opportunity for children who are 


limited in English language skills because of nation- 
al origin. 


DISPOSITION OF SECTIONS FORMERLY CODIFIED IN THIS 
CHAPTER 


162-28-010 Purpose. [Rule (part), filed 6/15/67.] Repealed by 
Order 9, filed 9/23/71. 
162-28-020 Definitions——-Policy objectives. [Rule (part), filed 


6/15/67.] Repealed by Order 9, filed 9/23/71. 


WAC 162-28-030 Schools are places of public ac- 
commodation, All schools and other educational facilities 
in the state of Washington, public or private, except 
those operated or maintained by a bona fide religious or 
sectarian institution, are "places of public resort, accom- 
modation, assemblage or amusement" for purposes of 
the Washington state law against discrimination, chapter 
49.60 RCW. See the definition of the quoted term in 
RCW 49.60.040. 

(2) This means that it is an unfair practice under 
RCW 49.60.215 for nonexempt schools or educational 
facilities or their agents or employees 


"to commit any act which directly or indirectly re- 
sults in any distinction, restriction or discrimination 
or the requiring of any person to pay a larger sum 
than the uniform rates charged other persons, or 
the refusing or withholding from any person the 
admission, patronage, custom, presence, frequent- 
ing, dwelling, staying, or lodging . . . except for 
conditions and limitations established by law and 
applicable to all persons, regardless of race, creed, 
color, or national origin." 


(3) This public accommodations section of the law 
against discrimination applies to schools in their rela- 
tionship with students and potential students and their 
parents, and with members of the public who seek to use 
school facilities or who have an interest in how school 
facilities are used. Other sections of the law against dis- 
crimination govern schools in their relationship to em- 
ployees (e.g. RCW 49.60.180), to those with whom 
schools have real estate transactions (e.g. RCW 49.60- 
.222), and to others. RCW 49.60.030 declares a general 
civil right to be free from discrimination because of race, 
creed, color, national origin, sex, or the presence of any 
sensory, mental or physical handicap. Public schools are 
governed by Article IX, section 1 (equal education) and 
Article XXXI (Amendment 61) (equal rights) of the 
Washington Constitution and various federal and state 
statutes on equal treatment of the races and sexes, in 
addition to the law against discrimination. [Order 17, § 
162—28-030, filed 6/28/74.] 
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WAC 162-28-040 Equal educational opportunity for 
children who are limited in English language skills be- 
cause of national origin. (1) It is an unfair practice un- 
der RCW 49.60.215 for a school or educational 
institution covered by that section to fail or refuse to 
provide equal educational opportunity to children who 
are deficient in English language skills because of their 
national origin. Schools attended by such children shall 
meet the following standards: 

(a) Where inability to speak and understand the Eng- 
lish language excludes national origin—minority group 
children from effective participation in the educational 
program offered by a school district, the district must 
take affirmative steps to rectify the language deficiency 
in order to open its instructional program to these 
students. 

(b) The affirmative steps taken under part (a) shall 
build competency in the English language without detri- 
ment to the children's skills in other languages, and 
without impairing or suppressing the children's cultural 
identity and heritage. The steps may include bilingual- 
bicultural education. The appropriateness of particular 
action will depend in part on whether the school or edu- 
cational institution has many children or only a few 
children who require the steps. Nothing in this section is 
intended to preclude inclusion in the program of children 
who are deficient in the English language for reasons 
other than their national origin where that is compatible 
with the purposes of this section. 

(c) School districts must not assign national origin- 
minority group students to classes for the mentally re- 
tarded on the basis of criteria which essentially measure 
or evaluate English language skills; nor may school dis- 
tricts deny national origin—minority group children ac- 
cess to college preparatory courses on a basis directly 
related to the failure of the school system to- inculcate 
English language skills. 

(d) Any ability grouping or tracking system employed 
by the school system to deal with the special language 
skill needs of national origin—minority group children 
must be designed to meet such language skill needs as 
soon as possible and must not operate as an educational 
deadend or permanent track. 

(e) School districts have the responsibility to ade- 
quately notify national origin—minority group parents of 
school activities which are called to the attention of oth- 
er parents. Such notice in order to be adequate may 
have to be provided in a language other than English. 

(2) This section is intended to be consistent with the 
requirements of section 601 the United States Civil 
Rights Act of 1964, 42 USC section 2000d, and the 
regulations of the United States Department of Health, 
Education and Welfare, 45 CFR Part 80, and HEW 
guidelines to selected school districts dated 10 July 1970, 
35 Fed. Reg. 11595, as interpreted in Lau v. Nichols, 39 
L. ed 2d 1, 94 S. Ct. --__- , (1974). Parts (a), (c), (d), 
and (e) of paragraph (1) are taken verbatim from the 10 
July 1970 HEW guideline. [Order 17, § 162~28—-040, 
filed 6/28/74.] 
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Chapter 162-30 WAC 
SEX DISCRIMINATION 


WAC 
162-—30-010 General approach. 
162-30-020 Maternity. 


WAC 162-30-010 General approach. In the interest 
of consistency and to avoid confusion on the part of per- 
sons governed by both the state and federal sex discrim- 
ination laws, the commission will generally follow 
interpretations of the sex discrimination provisions of 
Title VII of the United States Civil Rights Act of 1964, 
42 USC § 2000e and following, where the federal act is 
comparable to the state act. See in particular part 1604 
of the regulations of the United States Equal Employ- 
ment Opportunity Commission, 42 CFR Part 1604. The 
commission will not follow federal precedents where it 
believes that a different interpretation will better carry 
out the purposes of the state act. [Order 9, § 162-30- 
010, filed 9/23/71.] 


WAC 162-30-020 Maternity. (1) FINDINGS. 
Pregnancy is an expectable incident in the life of a 
woman. Many women of childbearing age depend on 
their jobs for economic support. Practices such as termi- 
nating pregnant women, refusing to grant leave or ac- 
crued sick pay for disabilities relating to pregnancy, or 
refusing to hire women for responsible jobs because they 
may become pregnant, impair the opportunity of women 
to obtain employment and to advance in employment on 
the same basis as men. Such practices discriminate 
against women because of their sex. 

(2) PURPOSES. The purpose of the law against dis- 
crimination in employment because of sex (chapter 49- 
.60 RCW) is to equalize employment opportunity for 
men and women. This regulation explains how the law 
applies to practices which disadvantage women because 
of pregnancy or childbirth. 

(3) HIRING PREGNANT WOMEN. It is an unfair 
practice for an employer to refuse to hire a qualified 
woman because of pregnancy unless doing so would be 
unreasonable in view of the necessities of the business. 
The burden shall be on the employer to show that a de- 
cision not to hire a pregnant woman was based on ade- 
quate facts concerning her individual ability to perform 
the job or adequate facts concerning business necessity. 
For example, an employer hiring workers into a training 
program that cannot accommodate absences for the first 
two months might be justified in refusing to hire a preg- 
nant woman whose delivery date would occur during 
those first two months. On the other hand, negative as- 
sumptions about pregnant women in employment must 
not influence the hiring decision. Such assumptions in- 
clude but are not limited to: 

(a) That pregnant women do not return to the job af- 
ter childbirth; 

(b) That the time away from work required for child- 
bearing will increase the employer's costs; 

(c) That the disability period for childbirth will be 
unreasonably long; 
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(d) That pregnant women are frequently absent from 
work due to illness; 

(e) That clients, co-workers, or customers object to 
pregnant women on the job. 

(4) TREATMENT OF EMPLOYED WOMEN. It is 
an unfair practice for an employer to discharge a wom- 
an, penalize her in terms or conditions of employment, 
or in any way limit the job opportunities of a woman 
because she is pregnant or may require time away from 
work for childbearing. 

(5) LEAVE FOR TEMPORARY DISABILITY. (a) 
An employer shall provide a woman a leave of absence 
for the period of time that she is sick or temporarily dis- 
abled because of pregnancy or childbirth. A leave in ex- 
cess of the actual period of sickness or disability is not 
required by the law or this regulation. The terms and 
conditions of the leave shall be determined by the em- 
ployer's policy on temporary disability, unless the policy 
conflicts with this regulation. For example: 

(i) If advance notice is required for a leave for 
planned surgeries, or other anticipated disabilities, it 
may be required also for a leave for childbirth; 

(ii) If the uniform policy requires a physician's state- 
ment to verify the leave period for other disabilities, a 
physician's statement may be required to verify the leave 
period for disabilities relating to pregnancy or childbirth. 

(b) While application of the employer's general leave 
policy to disability because of pregnancy or childbirth 
will ordinarily afford equal opportunity for women and 
men, there may -be circumstances when this is not so. 
One circumstance would be where the employer allows 
no leave for any sickness or other disability by any em- 
ployee, or so little leave time that a pregnant woman 
must terminate employment. Because such a leave policy 
has a disparate impact on women, it is an unfair prac- 
tice, unless the policy is justified by business necessity. 


(c) An employer shall allow a woman to return to the © 


same job, or a similar job of at least the same pay, if she 
has taken a leave of absence only for the actual period of 
disability relating to pregnancy or childbirth. Refusal to 
do so must be justified by adequate facts concerning 
business necessity. 

(6) DISABILITY BENEFITS. Illness or disabilities 
caused or contributed to by pregnancy, miscarriage, 
abortion, childbirth, and recovery therefrom are tempor- 
ary disabilities and must be treated as such under any 
sick leave plan or temporary disability benefit plan pro- 
vided in whole or in part by the employer. All written 
and unwritten policies and practices concerning disabili- 
ties must be applied to disabilities resulting from preg- 
nancy or childbirth on the same terms and conditions as 
they are applied to other temporary disabilities. For ex- 
ample, if the following benefits or privileges are avail- 
able for other temporary disabilities, then they must be 
available also for disabilities resulting from pregnancy or 
childbirth: 

(a) Payment in lieu of wages under a sick leave plan 
or temporary disability benefit plan. (If no leave pay is 
granted for other temporary disabilities, then it need not 
be granted for disabilities relating to pregnancy or 
childbirth.) 
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(b) Extensions of leave time (e.g., use of vacation or 
leave without pay); 

(c) Retention and accrual of benefits, such as senior- 
ity, retirement, and pension rights, during the leave 
period. 

(7) INSURANCE BENEFITS. Insurance benefits 
provided by the employer must be equal for male and 
female employees. For example: 

(a) If full health insurance coverage is provided for 
male employees, then full coverage, including maternity 
and abortion, must be provided for female employees; 

(b) If maternity insurance is provided for the wives of 
male employees, then the same coverage must be pro- 
vided for the female employees. 

Subsection 7 applies only if the employer pays the 
premium in whole or in part or has participated in ne- 
gotiating the terms of the insurance policy. 

(8) MARITAL STATUS IMMATERIAL. Discrimi- 
nation because of marital status is an unfair practice. An 
employer's leave policies and benefits, including health 
insurance, must apply equally to married and unmarried 
employees. 

(9) LABOR UNIONS AND EMPLOYMENT 
AGENCIES. It is an unfair practice for a labor union or 
employment agency to conduct its own affairs so as. to 
deny anyone his or her rights under the law and this 
regulation. 

(10) COMMISSION RULINGS. Any person in 
doubt as to the application of this regulation to a partic- 
ular set of facts may request an opinion letter from the 
executive secretary of the Washington State Human 
Rights Commission or a declaratory ruling of the com- 
mission under WAC 162-08-620. 

(11) CONSTRUCTION WITH FEDERAL LAW. 
This regulation is intended to be consistent with Title 
VII of the United States Civil Rights Act of 1964 and 
the United States Equal Employment Opportunity 
Commission Employment Policies Relating to Pregnancy 
and Childbirth, 29 CFR § 1604.10, and shall be con- 
strued accordingly. [Order 15, § 162-30-020, filed 
9/28/73; Order 11, § 162—30-020, filed 6/26/72.] 


Chapter 162-36 WAC 
REAL ESTATE TRANSACTIONS 


WAC 
162-36-010 Soliciting buyers from neighbors of listed house. 
162-36-020 Content of solicitation. 


WAC 162-36-010 Soliciting buyers from neighbors 
of listed house. Some real estate firms have a practice of 
sending letters, post cards or printed circulars to resi- 
dents of a neighborhood where they have a home listed 
for sale in order to obtain referrals of prospective buyers 
of the home. Such a practice does not necessarily dis- 
criminate against persons on the basis of race, creed, 
color, national origin, sex, or marital status. However, 
the practice can have a discriminatory effect where: 

(1) It is used only in neighborhoods occupied entirely 
or predominantly by persons of a single race, creed, col- 
or, national origin, sex, or marital status, or 
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(2) Persons of a particular race, creed, color, national 
origin, sex, or marital status living in the same neigh- 
borhood are not sent solicitations, or 

(3) The solicitation is worded so as to suggest that the 
recipient can control the character or type of person to 
whom the property will be sold. 

Use of the neighborhood solicitations under the above 
circumstances or in the above manner is an unfair prac- 
tice under RCW 49.60.222. 

Further rules on the content of the neighborhood so- 
licitations are given in WAC 162-36-020. [Order 14, § 
162-36-010, filed 7/16/73.] 


WAC 162-36-020 Content of solicitation. Residen- 
tial segregation on the basis of race, creed, and other 
considerations is rooted in the history of this country and 
fixed in the patterns of thought of many person. The 
wording of a solicitation of names of prospective pur- 
chasers directed to neighbors of a house listed for sale, 
must be examined in this context. A solicitation which 
indicates that the recipient can control the type of per- 
sons who will move into the neighborhood by referring 
appropriate prospective buyers, is likely to be understood 
as an invitation to discriminate on the basis of race, 
creed, color, national origin, sex or marital status. 
Phrases such as “uphold the standards of the communi- 
ty" (when the "standards" are unspecified) are likely to 
be understood the same way. Accordingly, it is an unfair 
practice under RCW 49.60.222 and WAC 162~-36-010 
to word a neighborhood solicitation so that it: 

(1) Suggests in any way that the solicitor or the buyer 
or seller, or any one or more of them, has the power to 
control the type or character of the person or persons to 
whom the property involved may be sold; 

(2) Invites or provokes discriminatory feelings, ac- 
tions, or responses from the person or persons- being 
solicited; 

(3) Makes reference to an assumed standard. of the 
community which the solicitor, buyer or seller must or 
will uphold, unless the particular community standard is 
identified specifically, and the standard does not have 
the effect of excluding persons of a particular race, 
creed, color, national origin, sex, or marital status. [Or- 
der 14, § 16236-020, filed 7/16/73.] 


Chapter 162-40 WAC 
CREDIT TRANSACTIONS 


WAC 

162-40-010 Scope of chapter. 

162-40-021 (202.11) Coordination with federal law. 

162—40-031 (202.1 (d)) Commission review of forms, practices and 
procedures, 

162-40-041 (202.2) Definitions. 

162-40-051 (202.4) General rule prohibiting discrimination. 

RULES CONCERNING APPLICATIONS 

162—40-061 (202.5(a)) Discouraging applications. 

162-40-071 (202.5(b)(1)) General rule concerning request for 
information. 

162—40-081 (202.5(b)) Request for designation of membership in 

: certain protected classes. 

162-40-091 (202.5(d)) Other information a creditor may not 


request. 
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162—40-101 (202.5(c)) Information about a spouse or former 
spouse. 

162-40-111 (202.5(e)) Application forms: Special state 
requirements. 


RULES CONCERNING EVALUATION OF APPLICATIONS 


162-40-121 (202.6(a)) General rule concerning use of 
information. 

162-40-131 (202.6(b)) Specific rules concerning use of 
information. 


RULES CONCERNING EXTENSION OF CREDIT 


162—40-141 (202.7(a), (b)) Opening accounts. 
162—40-151 (202.7(c)) Action concerning existing open end 
accounts. 
162—40-161 (202.7(d)) Signature of spouse or other person. 
162-40-171 (202.9) Notifications. 
162—40-181 (202.10) Furnishing of credit information. 
CONSUMER REPORTING AGENCIES 
162-40-191 General rule. 
162—40-201 Rules concerning credit files. 
GENERAL PROVISIONS 
162-40-211 (202.12) Record retention. 
162—40-221 Rules of construction. 
EXEMPTIONS 
162-40-231 (202.8) Exemption for special purpose credit program. 
162-40-241 (202.3) Special treatment for certain classes of 
transactions. 
162—40-251 Remedies. 


DISPOSITION OF SECTIONS FORMERLY CODIFIED IN THIS 
CHAPTER 


Coordination with federal law. [Order 25, § 162-40- 
020, filed 4/23/76.] Repealed by Order 34, filed 
6/30/77. Later promulgation, see WAC 162-40-021. 
General rule. [Order 25, § 162-40-030, filed 
4/23/76.] Repealed by Order 34, filed 6/30/77. Later 
promulgation, see WAC 162-40-051. 

Definitions. [Order 25, § 162-40-040, filed 4/23/76.] 
Repealed by Order 34, filed 6/30/77. Later promulga- 
tion, see WAC 16240-041. 

Discouraging applications. [Order 25, § 162-—40-050, 
filed 4/23/76.] Repealed by Order 34, filed 6/30/77. 
Later promulgation, see WAC 162-40-061. 

Separate accounts. [Order 25, § 162-40-060, filed 
4/23/76.] Repealed by Order 34, filed 6/30/77. 
Inquiries as to marital status. [Order 24, § 162-40- 
070, filed 2/20/76.] Repealed by Order 34, filed 
6/30/77. Later promulgation, see WAC 162-40-101. 
Inquiries as to race, creed, color, national origin, or 
sex. [Order 24, § 162-40-080, filed 2/20/76.] Re- 
pealed by Order 34, filed 6/30/77. 

Designation of title and other sex specific terms. [Or- 
der 24, § 162-40-090, filed 2/20/76.] Repealed by 
Order 34, filed 6/30/77. 

Designation of name. [Order 24, § 162~40-100, filed 
2/20/76.] Repealed by Order 34, filed 6/30/77. Later 
promulgation, see WAC 162-40-091. 

Receipt of child support, alimony, or maintenance pay- 
ment. [Order 24, § 162—-40-110, filed 2/20/76.] Re- 
pealed by Order 34, filed 6/30/77. Later 
promulgation, see WAC 162-40-091. 

Designation of spouse's name. [Order 24, § 162-40- 
120, filed 2/20/76.] Repealed by Order 34, filed 
6/30/77. Later promulgation, see WAC 162—40-101. 
Designation of previous names of applicant. [Order 24, 
§ 162-40-130, filed 2/20/76.] Repealed by Order 34, 
filed 6/30/77. 

Commission review of forms and procedures. [Order 
24, § 162—40-135, filed 2/20/76.] Repealed by Order 
34, filed 6/30/77, 

Application of community property law. [Order 25, § 
162-400-140, filed 4/23/76.] Repealed by Order 34, 
filed 6/30/77. 
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162-40-150 Information about a spouse or former spouse. [Order 
25, § 162-40--150, filed 4/23/76.] Repealed by Order 
34, filed 6/30/77. 

Alimony, child support and maintenance obligations. 
[Order 25, § 162—40~160, filed 4/23/76.] Repealed by 
Order 34, filed 6/30/77. 

Income from alimony, child support and maintenance. 
[Order 25, § 162-40-170, filed 4/23/76.] Repealed by 
Order 34, filed 6/30/77. 

Discounting income. [Order 25, § 162—40—-180, filed 
4/23/76.] Repealed by Order 34, filed 6/30/77. 
Credit scoring. [Order 25, § 162-40-190, filed 
4/23/76.) Repealed by Order 34, filed 6/30/77. 
Telephone listing in applicant's name. [Order 25, § 
162—40-200, filed 4/23/76.] Repealed by Order 34, 
filed 6/30/77. 

Continued ability to repay. [Order 25, § 162—40-210, 
filed 4/23/76.] Repealed by Order 34, filed 6/30/77. 
Change of name or marital status. [Order 25, § 162- 
40-220, filed 4/23/76.) Repealed by Order 34, filed 
6/30/77. 

Credit history. [Order 25, § 162-40-230, filed 
4/23/76.] Repealed by Order 34, filed 6/30/77. 

Use and retention of prohibited information. [Order 
25, § 162-40—240, filed 4/23/76.] Repealed by Order 
34, filed 6/30/77. 

Notification of action taken and reasons for denial. 
[Order 25, § 162—40-250, filed 4/23/76; Order 24, § 
162-40-250, filed 2/20/76.] Repealed by Order 34, 
filed 6/30/77. 

Accounts established on or after 1 June 1977. [Order 
29, § 162-40—260, filed 10/29/76; Order 28, § 162- 
40-260, filed 5/21/76.] Repealed by Order 34, filed 
6/30/77. 

Accounts established prior to 1 June 1977. [Order 29, 
§ 162-40-270, filed 10/29/76; Order 28, § 162-40- 
270, filed 5/21/76.] Repealed by Order 34, filed 
6/30/77. 

General. [Order 25, § 162-40-280, filed 4/23/76.] 
Repealed by Order 34, filed 6/30/77. 

Signature of spouse. [Order 25, § 162—40—290, filed 
4/23/76.] Repealed by Order 34, filed 6/30/77. 
Secured credit. [Order 25, § 162-40-300, filed 
4/23/76.] Repealed by Order 34, filed 6/30/77. 
Prohibited information. [Order 25, § 162—40-310, filed 
4/23/76.) Repealed by Order 34, filed 6/30/77. 
Establishing credit files. [Order 25, § 162-40-320, 
filed 4/23/76.] Repealed by Order 34, filed 6/30/77. 
Name on credit report. [Order 25, § 162-40-330, filed 
4/23/76.) Repealed by Order 34, filed 6/30/77. 
Public record information, [Order 28, § 162—40-340, 
filed 5/21/76.] Repealed by Order 34, filed 6/30/77. 
Community credit files. [Order 25, § 162-40—350, filed 
4/23/76.] Repealed by Order 34, filed 6/30/77. 
Transfer of joint account information. [Order 25, § 
162-40-360, filed 4/23/76.] Repealed by Order 34, 
filed 6/30/77. 

Preservation of records, [Order 25, § 162—40-370, filed 
4/23/76.) Repealed by Order 34, filed 6/30/77. 
Exemptions from certain procedural requirements. 
[Order 25, § 162-40-380, filed 4/23/76.] Repealed by 
Order 34, filed 6/30/77. 

Effective date. [Order 25, § 162-40-390, filed 
4/23/76.] Repealed by Order 34, filed 6/30/77. 
Remedies. [Order 25, § 162—40—400, filed 4/23/76.] 
Repealed by Order 34, filed 6/30/77. 

Relation between Regulation B and chapter 162-40 
WAC. [Order 25, § 162-40-410, filed 4/23/76.] Re- 
pealed by Order 34, filed 6/30/77. 
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WAC 162-40-010 Scope of chapter. This chapter 
contains regulations carrying out the purposes of the 
provisions of the law against discrimination covering 
credit transactions, and carrying out the policies and 
practices of the Commission in connection therewith. 
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The principal statutes involved are RCW 49.60.175, 49- 
60.176, and 49.60.222(9). [Order 25, § 162—40-010, 
filed 4/23/76.] 


WAC 162-40-021 (202.11) Coordination with feder- 
al law. (1) Equal Credit Opportunity Act. It is the policy 
of the commission to coordinate its enforcement of the 
Washington state law against discrimination with en- 
forcement of the federal Equal Credit Opportunity Act, 
Pub. L. 93-495, as amended Pub. L. 94-239, 15 USC § 
1691 et seq., to the maximum extent possible without 
diminishing the impact of the state law where the two 
statutes differ. Most persons will be covered by both 
statutes. However, the coverage of the federal statute is 
broader than the state statute. Federal law alters, affects 
or preempts only those regulations contained in this 
chapter which are inconsistent with federal law, and 
then only to the extent of the inconsistency. The regula- 
tions contained in this chapter are not inconsistent with 
federal law if the creditor can comply with such regula- 
tions without violating federal law. 

(2) Differences between state and federal regulations. 
The following sections should be closely reviewed, in 
that these sections contain provisions unique to the state 
regulation or are different due to the effect of 
Washington State Community Property Law, chapter 
26.16 RCW: WAC 162-40-031; 162-40-041(5), (7), 
(12), (18), (20), (21), (22); 162-40-071; 162-40-081; 
162-40-101; 162-40-111; 162—40-131(2)(c), (4)(a), 
(5)(c), (6); 162—40-161; 162—40-171(5); 162-40-191; 
162—40—201; 162—40-231; 162—40-241(2); 162—40-251. 

(3) Informal advice. In addition to following the pro- 
cedures outlined in WAC 162—40-030, persons may seek 
informal advice from the commission's staff on the dif- 
ferences between the state and federal regulations. Such 
inquiries should be directed to the commission's credit 
review officer. [Order 34, § 162—-40-021, filed 6/30/77.] 


WAC 162-40-031 (202.1(d)) Commission review of 
forms, practices and procedures. (1) When requested to 
do so, the executive secretary or another person desig- 
nated by the executive secretary to carry out the task 
will review forms, procedures or practices of persons 
subject to this chapter and will respond in writing saying 
that the form, procedure, or practice is in compliance 
with this chapter and the law against discrimination, or 
identifying in what respect the form, procedure, or prac- 
tice is not in compliance. 

(2) Requests for review of forms, procedures, or prac- 
tices should be in writing, preferably in the form of a 
letter, and shall have attached a complete copy of the 
form or a precise statement of the procedure or practice 
to be reviewed. 

(3) Requests for review of forms, procedures, or prac- 
tices may be addressed to the credit review officer at the 
Seattle office of the commission. 

(4) Commission responses can be withdrawn, revised, 
or modified at any time: Provided, That such withdraw- 
al, revision, or modification shall not be deemed effective 
until the commission shall have given notice of the with- 
drawal, revision, or modification to the person who re- 
quested the commission response. Responses will be 
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made in terms of compliance with statutes, regulations, 
commission rulings, and case law at the time of the 
writing. Responses shall be deemed to be superceded to 
the extent of any material change in the statutes, regu- 
lations, or case law. 

(5) When a person has relied in good faith on a com- 
mission response under this section, the commission will 
not thereafter assert against that person a contrary posi- 
tion on compliance of that form, procedure or practice 
with the law and this chapter until such time as the re- 
sponse is withdrawn, revised, or modified, unless the 
statutes, regulations, or case law have changed in a ma- 
terial respect. The commission's response shall have no 
effect on charges of unfair practices involving conduct 
other than use of the reviewed form, procedure, or prac- 
tice except that the content of the response or the fact 
that it was requested is material to prove or disprove 
some issue concerning those charges. 

(6) In addition to the provisions of this section, a 
creditor may request a declaratory ruling, pursuant to 
WAC 162-08-620. [Order 34, § 162-40-031, filed 
6/30/77.] 


WAC 162-40-041 (202.2) Definitions. For purposes 
of this regulation, unless the context indicates otherwise, 
the following definitions and rules of construction shall 
apply: 

(1) "Account" means an extension of credit. When 
employed in relation to an account, the word "use" re- 
fers only to open end credit. 

(2) "Adverse action." (a) For the purposes of notifi- 
cation of action taken, statement of reasons for denial, 
and record retention, the term means: 

(i) a refusal to grant credit in substantially the 
amount on substantially the terms requested by an ap- 
plicant unless the creditor offers to grant credit other 
than in substantially the amount or on substantially the 
terms requested by the applicant and the applicant uses 
or expressly accepts the credit offered; or 

(ii) a termination of an account or an unfavorable 
change in the terms of an account that does not affect 
all or a substantial portion of a classification of a credi- 
tor's accounts; or _ 

(iii) a refusal to increase the amount of credit avail- 
able to an applicant when the applicant requests an in- 
crease in accordance with procedures established by the 
creditor for the type of credit involved. 

(b) The term does not include: 

(i) a change in the terms of an account expressly 
agreed to by an applicant; or 

(ii) any action or forbearance relating to an account 
taken in connection with inactivity, default, or delin- 
quency as to that account; or 

(iii) a refusal to extend credit at a point of sale or 
loan in connection with the use of an account because 
the credit requested would exceed a previously estab- 
lished credit limit on the account; or 

(iv) a refusal to extend credit because applicable law 
prohibits the creditor from extending the credit request- 
ed; or 

(v) a refusal to extend credit because the creditor does 
not offer the type of credit or credit plan requested. 
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(3) "Applicant" means any person who requests or 
who received an extension of credit from a creditor, and 
includes any person who is or may be contractually lia- 
ble regarding an extension of credit other than a guar- 
antor, surety, endorser, or similar party. 

(4) "Application" means an oral or written request for 
an extension of credit that is made in accordance with 
procedures established by a creditor for the type of 
credit requested. The term does not include the use of an 
account or line of credit to obtain an amount of credit 
that does not exceed a previously established credit limit. 
A "completed application for credit" means an applica- 
tion in connection with which a creditor has received all 
the information that the creditor regularly obtains and 
considers in evaluating applications for the amount and 
type of credit requested (including, but not limited to, 
credit reports, any additional information requested 
from the applicant, and any approvals or reports by gov- 
ernmental agencies or other persons that are necessary 
to guarantee, insure, or provide security for the credit or 
collateral); provided, however, that the creditor has ex- 
ercised reasonable diligence in obtaining such informa- 
tion. Where an application is incomplete respecting 
matters that the applicant can complete, a creditor shall 
make a reasonable effort to notify the applicant of the 
incompleteness and shall allow the applicant a reason- 
able opportunity to complete the application. 

(5) "Community property" means community proper- 
ty under the law of the state of Washington. RCW 
26.16.030.' See companion definition of separate prop- 
erty, infra. 

(6) "Consumer credit" means credit extended to a 
natural person in which the money, property or service 
that is the subject of the transaction is primarily for 
personal, family, or household purposes. 

(7) "Consumer reporting agency" means any person 
which for monetary fees, dues, or on a cooperative non- 
profit basis, regularly engages in whole or in part in the 
practice of assembling or evaluating consumer credit in- 
formation or other information on consumers for the 
purposes of furnishing reports on consumers to third 
parties. For purposes of this regulation this definition 
shall not include creditors who report only their own 
transactions or experiences between the consumer and 
the person making the report. 

(8) "Contractually liable" means expressly obligated 
to repay all debts arising on an account by reason of an 
agreement to that effect. 

(9) "Credit" means the right granted by a creditor to 
an applicant to defer payment of a debt, incur debt and 
defer its payment, or purchase property or services and 
defer payment therefor. 

(10) "Credit card" means any card, plate, coupon 
book, or other single credit device existing for the pur- 
pose of being used from time to time upon presentation 
to obtain money, property, or services on credit. 

(11) "Creditor" means a person who, in the ordinary 
course of business, regularly participates in the decision 
of whether or not to extend credit. The term includes an 
assignee, transferee, or subrogee of an original creditor 
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who so participates; but an assignee, transferee, subro- 
gee, or other creditor is not a creditor regarding any vi- 
olation of chapter 49.60 RCW or this chapter committed 
by the original or another creditor unless the assignee, 
transferee, subrogee, or other creditor knew or had rea- 
sonable notice of the act, policy, or practice that consti- 
tuted the violation before its involvement with the credit 
transaction. The term does not include a person whose 
only participation in a credit transaction is to honor a 
credit card. 

(12) "Credit transaction" is defined in RCW 
49.60.040.” Consistent with Regulation B, "credit trans- 
action" may also mean every aspect of an applicant's 
dealings with a creditor regarding an application for, or 
an existing extension of, credit including, but not limited 
to, information requirements; investigation procedures; 
standards of creditworthiness; terms of credit; furnishing 
of credit information; revocation, alteration, or termina- 
tion of credit; and collection procedures. 

(13) "Extend credit and extension of credit" mean the 
granting of credit in any form and include, but are not 
limited to, credit granted in addition to any existing 
credit or credit limit; credit granted pursuant to an open 
end credit plan; the refinancing or other renewal of 
credit, including the issuance of a new credit card in 
place of an expiring credit card or in substitution for an 
existing credit card; the consolidation of two or more 
obligations; or the continuance of existing credit without 
any special effort to collect at or after maturity. 

(14) "Good faith" means honesty in fact in the con- 
duct or transaction. 

(15) "Inadvertent error" means a mechanical, elec- 
tronic, or clerical error that a creditor demonstrates was 
not intentional and occurred notwithstanding the main- 
tenance of procedures reasonably adapted to avoid any 
such error. 

(16) "Marital status" means the state of being un- 
married, married, or separated, as defined by applicable 
state law. For the purposes of this regulation, the term 
"unmarried" includes persons who are single, divorced, 
or widowed. 

(17) "Open end credit" means credit extended pursu- 
ant to a plan under which a creditor may permit an ap- 
plicant to make purchases or obtain loans from time to 
time directly from the creditor or indirectly by use of a 
credit card, check, or other device as the plan may pro- 
vide. The term does not include negotiated advances un- 
der an open end real estate mortgage or letter of credit. 

(18) "Person" is defined in RCW 49.60.040.° Consis- 
tent with Regulation B, "person" may also mean a nat- 
ural person, corporation, government or governmental 
subdivision or agency, trust, estate, partnership, cooper- 
ative, or association. 

(19) "Prohibited basis" means race, color, creed, na- 
tional origin, sex and marital status. 

(20) "Separate property" is defined in RCW 26.16- 
.010 and 26.16.020.* 


NOTES: 


"RCW 26.16.030. Community property defined 
Management and control. Property not acquired or 
owned, as prescribed in RCW 26.16.010 and 26.16.020, 
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acquired after marriage by either husband or wife or 
both, is community property. Either spouse, acting 
alone, may manage and control community property, 
with a like power of disposition as the acting spouse has 
over his or her separate property, except: 

(1) Neither spouse shall devise or bequeath by will 
more than one-half of the community property. 

(2) Neither spouse shall give community property 
without the express or implied consent of the other. 

(3) Neither spouse shall sell, convey, or encumber the 
community real property without the other spouse join- 
ing in the execution of the deed or other instrument by 
which the real estate is sold, conveyed, or encumbered, 
and such deed or other instrument must be acknowl- 
edged by both spouses. 

(4) Neither spouse shall purchase or contract to pur- 
chase community real property without the other spouse 
joining in the transaction of purchase or in the execution 
of the contract to purchase. 

(5) Neither spouse shall create a security interest oth- 
er than a purchase money security interest as defined in 
RCW 62A.9-107 in, or sell, community household 
goods, furnishings, or appliances unless the other spouse 
joins in executing the security agreement or bill of sale, 
if any. 

(6) Neither spouse shall acquire, purchase, sell, con- 
vey, or encumber the assets, including real estate, or the 
good will of a business where both spouses participate in 
its management without the consent of the other: Pro- 
vided, That where only one spouse participates in such 
management the participating spouse may, in the ordi- 
nary course of such business, acquire, purchase, sell, 
convey or encumber the assets, including real estate, or 
the good will of the business without the consent of the 
nonparticipating spouse. (1972 ex.s. c 108 § 3; Code 
1881 § 2409; RRS § 6892.) 


RCW 49.60.040: "Credit transaction" includes any 
open or closed end credit transaction, whether in the na- 
ture of a loan, retail installment transaction, credit card 
issue or charge, or otherwise, and whether for personal 
or for business purposes, in which a service, finance, or 
interest charge is imposed, or which provides for repay- 
ment in scheduled payments, when such credit is ex- 
tended in the course of the regular course of any trade 
or commerce, including but not limited to transactions 
by banks, savings and loan associations or other finan- 
cial lending institutions of whatever nature, stock bro- 
kers, or by a merchant or mercantile establishment 
which as part of its ordinary business permits or provides 
that payment for purchases of property or service there- 
from may be deferred. 


*RCW 49.60.040: "Person" includes one or more in- 
dividuals, partnerships, associations, organizations, Cor- 
porations, cooperatives, legal representatives, trustees 
and receivers or any group of persons; it includes any 
owner, lessee, proprietor, manager, agent or employee, 
whether one or more natural persons; and further in- 
cludes any political or civil subdivisions of the state and 
any agency or instrumentality of the state or of any po- 
litical or civil subdivision thereof. 
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“RCW 26.16.010. Separate property of husband. 
Property and pecuniary rights owned by the husband 
before marriage and that acquired by him afterwards by 
gift, bequest, devise or descent, with the rents, issues and 
profits thereof, shall not be subject to the debts or con- 
tracts of his wife, and he may manage, lease, sell, con- 
vey, encumber or devise by will such property without 
the wife joining in such management, alienation or en- 
cumbrance, as fully and to the same effect as though he 
were unmarried. 

RCW 26.16.020 Separate property of wife. The prop- 
erty and pecuniary rights of every married woman at the 
time of her marriage or afterwards acquired by gift, de- 
vise or inheritance, with the rents, issues and profits 
thereof, shall not be subject to the debts or contracts of 
her husband, and she may manage, lease, sell, convey, 
encumber or devise by will such property to the same 
extent and in the same manner that her husband can, 
property belonging to him. , 


[Order 34, § 162-40-041, filed 6/30/77.] 


WAC 162-40-051 (202.4) General rule prohibiting 
discrimination. A creditor shall not discriminate against 
an applicant on a prohibited basis regarding any aspect 
of a credit transaction. [Order 34, § 162—-40-051, filed 
6/30/77.] 


RULES CONCERNING APPLICATIONS 


WAC 162-40-061 (202.5(a)) Discouraging applica- 
tions. A creditor shall not make any oral or written 
statement, in advertising or otherwise, to applicants or 
prospective applicants that would discourage on a pro- 
hibited basis a reasonable person from making or pursu- 
ing an application. [Order 34, § 162-40-061, filed 
6/30/77.] 


WAC 162-40-071 (202.5(b)(1)) General rule con- 
cerning requests for information. Except as otherwise 
provided in this chapter, a creditor may request any in- 
formation in connection with an application unless such 
information is used to discriminate against an applicant 
or a prospective applicant on a prohibited basis. [Order 
34, § 162-40-071, filed 6/30/77.] 


WAC 162-40-081 (202.5(b)) Request for designation 
of membership in certain protected classes. Except as 
otherwise provided in this chapter, a creditor shall not 
inquire about the race, creed, color, national origin or 
sex of an applicant in connection with any aspect of a 
credit transaction. Some exceptions are: 

(1) A creditor may obtain such information as may be 
required by a regulation, order, or agreement issued by, 
or entered into with, a court or an enforcement agency 
to monitor or enforce compliance with this statute, or 
other federal and state statute or regulation. 

(2) The Executive Secretary (or his/her designate) 
may authorize specific creditors to obtain and/or retain 
information concerning membership in protected classes 
for purposes which will aid in carrying forth the law 
against discrimination. 
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(3) A creditor may inquire as to an applicant's per- 
manent residence or whether the applicant is a perma- 
nent resident of the United States. If the creditor 
determines that the applicant is not a permanent resi- 
dent of the United States, the creditor may then inquire 
as to the applicant's immigration status and additional 
information, as may be necessary to ascertain its rights 
and remedies regarding repayment. [Order 34, § 162- 
40-081, filed 6/30/77.] 


WAC 162-40-091 (202.5(d)) Other information a 
creditor may not request. (1) A creditor shall not inquire 
whether any income stated in an application is derived 
from alimony, child support, or separate maintenance 
payments, unless the creditor appropriately discloses to 
the applicant that such income need not be revealed if 
the applicant does not desire the creditor to consider 
such income in determining the applicant's 
creditworthiness. Since a general inquiry about income, 
without further specification, may lead an applicant to 
list alimony, child support, or separate maintenance 
payments, a creditor shall provide an appropriate notice 
to an applicant before inquiring about the source of an 
applicant's income, unless the terms of the inquiry (such 
as an inquiry about salary, wages, investment income, or 
similarly specified income) tend to preclude the uninten- 
tional disclosure of alimony, child support, or separate 
maintenance payments. 

(2) A creditor shall not request information about 
birth control practices, intentions concerning the bearing 
or rearing of children, or capability to bear children. 
This does not preclude a creditor from inquiring about 
the number and ages of an applicants' dependents or 
about dependent related financial obligations or expend- 
itures, provided such information is requested without 
regard to sex, marital status, or any other prohibited 
basis. 

(3) An application form shall use only terms that are 
neutral as to sex. An applicant may be requested to des- 
ignate a title on an application form (such as Ms., Miss, 
Mr., or Mrs.) if the form appropriately discloses that the 
designation of such a title is optional. 

(4) A creditor shall not request an applicant's marital 
status other than by use of the terms "married," “un- 
married," and "separated." A creditor may explain that 
the category "unmarried" includes single, divorced and 
widowed persons. [Order 34, § 162-40-091, filed 
6/30/77.] 


WAC 162-40-101 (202.5(c)) Information about a 
spouse or former spouse. (1) Subject to subsection (2) 
below, a creditor may request any information concern- 
ing an applicant's spouse (or former spouse under (e) 
below) that may be requested about the applicant if: 

(a) The spouse will be permitted to use the account; 
or 

(b) The spouse will be contractually liable upon the 
account; or 

(c) The applicant is relying upon the spouse's income 
as a basis for repayment of the credit requested; or 

(d) The applicant resides in Washington or another 
community property state or property upon which the 
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applicant is relying as a basis for repayment of the credit 
requested is located in such a state; or 

(e) The applicant is relying on alimony, child support, 
or separate maintenance payments from a spouse or 
former spouse as a basis for repayment of the credit 
requested. 

(2) A creditor may assume that a married applicant 
who resides in a community property state is incurring a 
community obligation and will be relying upon commu- 
nity property for repayment: Provided, If an applicant 
demonstrates that he/she is relying solely on the appli- 
cant's separate property as a basis for repayment of the 
credit requested, a creditor may not request information 
about such applicant's spouse or former spouse except in 
accordance with subsection 1(a), 1(b) or 1(e) above. 

(3) A creditor may request an applicant to list any 
account upon which the applicant is liable and to provide 
the name and address in which such account is carried. 
A creditor may also ask the names in which an applicant 
has previously received credit. [Order 34, § 162-40-101, 
filed 6/30/77.] 


WAC 162-40-111 (202.5(e)) Application forms: 
Special state requirements. A creditor need not use writ- 
ten application forms. If a creditor chooses to use a 
written form, it must comply with the provisions of 12 
C.F.R. § 202.5(e), and 

(1) if the form inquires about the name of the appli- 
cant's spouse, the form shall provide space for the first 
and last names of the spouse; 

(2) if the form inquires about an applicant's credit 
references, the form shall also inquire if the applicant's 
credit references and/or credit history may be verified in 
any other name(s). 

(3) if the form inquires about an applicant's income, it 
shall provide space in which the applicant may list in- 
come derived from child support, alimony or separate 
maintenance payments. [Order 34, § 162—40—111, filed 
6/30/77.] 


RULES CONCERNING EVALUATION OF 
APPLICATIONS 


WAC 162-40-121 (202.6(a)) General rule concerning 
use of information. Except as otherwise provided in this 
chapter, a creditor may consider in evaluating an appli- 
cation any information that the creditor obtains, so long 
as the information is not used to discriminate against an 
applicant on a prohibited bases. [Order 34, § 162-40- 
121, filed 6/30/77.] 


WAC 162-40-131 (202.6(b)) Specific rules concern- 
ing use of information. (1) Except as provided in this 
chapter, a creditor shall not take a prohibited basis into 
account in any system of evaluating the creditworthiness 
of applicants. 

(2) A creditor shall not use, in evaluating the 
creditworthiness of an applicant, assumptions or aggre- 
gate statistics relating to the likelihood that any group of 
persons will bear or rear children or, for that reason, will 
receive diminished or interrupted income in the future. 


162-40-131 


(3) A creditor shall not take into account the exis- 
tence of a telephone listing in the name of an applicant 
for consumer credit. A creditor may take into account 
the existence of a telephone in the residence of such an 
applicant. 

(4) A creditor shall not discount or exclude from con- 
sideration the income of an applicant or the spouse of 
the applicant because of a prohibited basis or because 
the income is derived from part time employment, but a 
creditor may consider the amount and probable continu- 
ance of any income in evaluating an applicant's 
creditworthiness. Where an applicant relies on alimony, 
child support, or separate maintenance payments in ap- 
plying for credit, a creditor shall consider such payments 
as income to the extent that they are likely to be consis- 
tently made. Factors that a creditor may consider in de- 
termining the likelihood of consistent payments include, 
but are not limited to, whether the payments are re- 
ceived pursuant to a written agreement or court decree; 
the length of time that the payments have been received; 
the regularity of receipt, the availability of procedures to 
compel payment; and the creditworthiness of the payor, 
including the credit history of the payor where available 
under the Fair Credit Reporting Act or other applicable 
laws. 

(a) None of the factors permitted to be considered by 
a creditor by this subsection in determining the likeli- 
hood of consistent alimony, child support or mainte- 
nance payments shall be used by a creditor as a 
subterfuge for routinely erecting unreasonable or insur- 
mountable barriers to applicants relying on such pay- 
ments to establish creditworthiness. 

(5) To the extent that a creditor considers credit his- 
tory in evaluating the creditworthiness of similarly qual- 
ified applicants for a similar type and amount of credit, 
in evaluating an applicant's creditworthiness, a creditor 
shall consider (unless the failure to consider results from 
inadvertent error): 

(a) the creditor history, when available, of accounts 
designated as accounts that the applicant and a spouse 
are permitted to use or for which both are contractually 
liable; 

(b) on the applicant's request, any information that 
the applicant may present tending to indicate that the 
credit history being considered by the creditor does not 
accurately reflect the applicant's creditworthiness; and 

(c) on the applicant's request, the credit history, when 
available, of any account reported in the name of the 
applicant's spouse or former spouse for which the appli- 
cant was obligated by operation of the community prop- 
erty law or which an applicant can demonstrate reflects 
accurately the applicant's willingness or ability to repay. 

(6) A creditor may consider whether an applicant is a 
permanent resident of the United States. If the applicant 
is not a permanent resident, the creditor may consider 
the applicant's immigration status and additional infor- 
mation, as such may be necessary to ascertain its rights 
and remedies regarding repayment. [Order 34, § 162- 
40-131, filed 6/30/77.] 


[Title 162 WAC—p 51] 


piendas Brel E AEs 


162-40-131 


RULES CONCERNING EXTENSION OF CREDIT 


WAC 162-40-141 (202.7(a), (b)) Opening accounts. 
(1) Individual accounts. A creditor shall not refuse to 
grant an individual account to a creditworthy applicant 
on the basis of sex, marital status, or any other prohibit- 
ed basis. 

(2) Name on account. A creditor shall not prohibit an 
applicant from opening or maintaining an account in a 
birth-given first name and a surname that is the appli- 
cant's birth-given surname, the spouse's surname, or a 
combined surname. [Order 34, § 162-40-141, filed 
6/30/77.] 


WAC 162-40-151 (202.7(c)) Action concerning ex- 
isting open end accounts. (1) In the absence of evidence 
of inability or unwillingness to repay, a creditor shall not 
take any of the following actions regarding an applicant 
who is contractually liable on an existing open end ac- 
count on the basis of a change in the applicant's name or 
marital status: 

(i) require a reapplication; or 

(ii) change the terms of the account; or 

(iii) terminate the account. 

(2) A creditor may require a reapplication regarding 
an open end account on the basis of a change in an ap- 
plicant's marital status where the credit granted was 
based on income earned by the applicant's spouse if the 
applicant's income alone at the time of the original ap- 
plication would not support the amount of credit cur- 
rently extended. [Order 34, § 162-40-151, filed 
6/30/77.] 


WAC 162-40-161 (202.7(d)) Signature of spouse or 
other person. (1) Except as provided in this section, a 
creditor shall not require the signature of an applicant's 
spouse or other person, other than a joint applicant, on 
any credit instrument if the-applicant-qualifies under the 
creditor's standards of creditworthiness for the amount 
and terms of the credit requested. 

(2) If an applicant requests unsecured credit and re- 
lies in part upon property to establish creditworthiness, a 
creditor may consider state law; the form of ownership 
of the property, its susceptibility to attachment, execu- 
tion, severance, and partition; and other factors that may 
affect the value to the creditor of the applicant's interest 
in the property. If necessary to satisfy the creditor's 
standards of creditworthiness, the creditor may require 
the signature of the applicant's spouse or other person on 
any instrument necessary, or reasonably believed by the 
creditor to be necessary, under applicable state law to 
make the property relied upon available to satisfy the 
debt in the event of default. 

(3) If an applicant requests secured credit, a creditor 
may require the signature of the applicant's spouse or 
other person on any instrument necessary, or reasonably 
believed by the creditor to be necessary, under applica- 
ble state law to make the property being offered as se- 
curity available to satisfy the debt in the event of 
default, for example, any instrument to create a valid 
lien, pass clear title, waive inchoate rights, or assign 
earnings. 
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(4) If, under a creditor's standards of 
creditworthiness, the personal liability of an additional 
party is necessary to support the extension of the credit 
requested, a creditor may request that the applicant ob- 
tain a co-signer, guarantor, or the like. The applicant's 
spouse may serve as an additional party, but a creditor 
shall not require that the spouse be the additional party. 
For the purposes of this section, a creditor shall not im- 
pose requirements upon an additional party that the 
creditor may not impose upon an applicant. [Order 34, § 
162-40-161, filed 6/30/77.] 


WAC 162-40-171 (202.9) Notifications. (1) Notifi- 
cation of action taken. A creditor shall notify an appli- 
cant of action taken within: 

(a) 30 days after receiving a completed application 
concerning the creditor's approval of, or adverse action 
regarding, the application (notification of approval may 
be express or by implication, where, for example, the 
applicant receives a credit card, money, property, or ser- 
vices in accordance with the application); 

(b) 30 days after taking adverse action on an uncom- 
pleted application; 

(c) 30 days after taking adverse action regarding an 
existing account; and 

(d) 90 days after the creditor has notified the appli- 
cant of an offer to grant credit other than in substan- 
tially the amount or on substantially the terms requested 
by the applicant if the applicant during those 90 days 
has not expressly accepted or used the credit card. 

(2) Content of notification. Any notification given to 
an applicant against whom adverse action is taken shall 
be in writing and shall contain: a statement of the action 
taken; a statement that the Washington State Human 
Rights Commission administers compliance with the 
Washington state law against discrimination; and 

(a) a statement of specific reasons for the action 
taken; or 

(b) a disclosure of the applicant's right to a statement 
of reasons within 30 days after receipt by the creditor of 
a request made within 60 days of such notification, the 
disclosure to include the name, address, and telephone 
number of the person or office from which the statement 
of reasons can be obtained. If the creditor chooses to 
provide the statement of reasons orally, the notification 
shall also include a disclosure of the applicant's right to 
have any oral statement of reasons confirmed in writing 
within 30 days after a written request for confirmation is 
received by the creditor. 

(3) Multiple applicants. If there is more than one ap- 
plicant, the notification need only be given to one of 
them, but must be given to the primary applicant where 
one is readily apparent. 

(4) Multiple creditors. If a transaction involves more 
than one creditor and the applicant expressly accepts or 
uses the credit offered, this section does not require no- 
tification of adverse action by any creditor. If a transac- 
tion involves more than one creditor and either no credit 
is offered or the applicant does not expressly accept or 
use any credit offered, then each creditor taking adverse 
action must comply with this section. The required noti- 
fication may be provided indirectly through a third party 


Credit Transactions 


which may be one of the creditors, provided that the 
identity of each creditor taking adverse action is dis- 
closed. Whenever the notification is to be provided 
through a third party, a creditor shall not be liable for 
any act or omission of the third party that constitutes a 
violation of this section if the creditor accurately and in 
a timely manner provided the third party with the infor- 
mation necessary for the notification and was maintain- 
ing procedures reasonably adapted to avoid any such 
violation. 

(5) Form of notice and statement of specific reasons. 

(a) A creditor satisfies the requirements of subsection 
(2) above if it provides the following notice or one sub- 
stantially similar: 


"Washington state law against discrimi- 
nation prohibits discrimination in credit 
transactions because of race, creed, color, 
national origin, sex or marital status. The 
Washington State Human Rights Commis- 
sion administers compliance with this law." 


The above notice may be combined with or follow the 
notice required by 12 C.F.R. § 202.9. 

(b) Statement of specific reasons. A statement of rea- 
sons for adverse action shall be sufficient if it is specific 
and indicates the principal reason(s) for the adverse ac- 
tion. A creditor may formulate its own statement of rea- 
sons in checklist or letter form or may use all or a 
portion of the-sample form printed below, which, if 
properly completed, satisfies the requirements of subsec- 
tion (2)(a). Statements that the adverse action was 
based on the creditor's internal standards or policies or 
that the applicant failed to achieve the qualifying score 
on the creditor's credit scoring system are insufficient. 


STATEMENT OF CREDIT DENIAL, TERMINA- 
TION, OR CHANGE 


Applicant's Name: _-------------- 

Applicant's Address: -.------------- 

Description of account, Transaction, or Requested Cred- 
it: 

Description of Adverse Action Taken: ---------- 


PRINCIPAL REASON(S) FOR ADVERSE ACTION 
CONCERNING CREDIT 


Sous Credit application incomplete 
side cs Insufficient credit references 

Ie ets Unable to verify credit references 
Seat Temporary or irregular employment 
pene Unable to verify employment 
Sores Length of employment 

Janes Insufficient income 

SLEA Excessive obligations 

YAEL Unable to verify income 

EG Inadequate collateral 

es Too short a period of residence 
ares Temporary residence 

eee Unable to verify residence 

Bee No credit file 

EN Insufficient credit file 
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EE Delinquent credit obligations 

Sear Garnishment, attachment, foreclosure, reposses- 
sion, or suit 

etag Bankruptcy 

eee We do not grant credit to any applicant on the 
terms and conditions you request. 

Paes Other, specify: --------------- 


DISCLOSURE OF USE OF INFORMATION OB- 
TAINED FROM AN OUTSIDE SOURCE 


se ETE Disclosure inapplicable 

meats Information obtained in a report from a consumer 
reporting agency. 
Name: _--_------- 


Telephone number: ---------- 

Bee Information obtained from an outside source oth- 
er than a consumer reporting agency. 
Under the Fair Credit Reporting Act, you 
have the right to make a written request, with- 
in 60 days of receipt of this notice, for disclo- 
sure of the nature of the adverse information. 
Creditor's name: _.__------ 
Creditor's address: _____..-.- 
Creditor's telephone number: ---------- 


(6) Other information. The notification required by 
subsection (1) may include other information so long as 
it does not detract from the required content. This noti- 
fication may also be combined with any disclosures re- 
quired under any other law, provided that all 
requirements for clarity and placement are satisfied; and 
it may appear on either or both sides of the paper if 
there is a clear reference on the front to any information 
on the back. 

(7) Oral notifications. The applicable requirements of 
this section are satisfied by oral notifications (including 
statements of specific reasons) in the case of any credi- 
tor that did not receive more than 150 applications dur- 
ing the calendar year immediately preceding the 
calendar year in which the notification of adverse action 
is to be given to a particular applicant. 

(8) Withdrawn applications. Where an applicant sub- 
mits an application and the parties contemplate that the 
applicant will inquire about its status, if the creditor ap- 
proves the application and the applicant has not inquired 
within 30 days after applying, then the creditor may 
treat the application as withdrawn and need not comply 
with subsection (1). 

(9) Failure of compliance. A failure to comply with 
this section shall not constitute a violation when caused 
by an inadvertent error; provided that, on discovering 
the error, the creditor corrects it as soon as possible and 
commences compliance with the requirements of this 
section. 

(10) Notification. A creditor notifies an applicant 
when a writing addressed to the applicant is delivered or 
mailed to the applicant's last known address or, in the 
case of an oral notification, when the creditor communi- 
cates with the applicant. [Order 34, § 162—40-171, filed 
6/30/77.] 
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WAC 162-40-181 (202.10) Furnishing of credit in- 
formation. (1) Accounts established on or after June 1, 
1977. 

(a) For every account established on or after June 1, 
1977, a creditor that furnishes credit information shall: 

(i) determine whether an account offered by the cred- 
itor is one that an applicant's spouse is permitted to use 
or upon which the spouses are contractually liable other 
than as guarantors, sureties, endorsers, or similar par- 
ties; and 

(ii) designate any such account to reflect the fact of 
participation of both spouses. 

(b) Except as provided in subsection (3), if a creditor 
furnishes credit information concerning an account des- 
ignated under this section (or designated prior to the ef- 
fective date of this regulation) to a consumer reporting 
agency, it shall furnish the information in a manner that 
will enable the agency to provide access to the informa- 
tion in the name of each spouse. 

(c) If a creditor furnishes credit information concern- 
ing an account designated under this section (or desig- 
nated, prior to the effective date of this regulation) in 
response to:an inquiry regarding a particular applicant, 
it shall furnish the information in the name of the spouse 
about whom such information is requested. 

(2) Accounts established prior to June 1, 1977. For 
every account established prior to and in existence on 
June 1, 1977, a creditor that furnishes credit informa- 
tion shall either: 

(a) not later than June 1, 1977 

(i) determine whether the account is one that an ap- 
plicant’s spouse, if any, is permitted to use or upon 
which the spouses are contractually liable other than as 
guarantors, sureties, endorsers, or similar parties; 

(ii) designate any such account to reflect the fact of 
participation of both spouses; and 

(iii) comply with the reporting requirements of sub- 
sections (1)(b) and (1)(c); or 

(b) mail or deliver to all account holders or all mar- 
ried account holders in whose name the account is car- 
ried the notice required by 12 C.F.R. § 202.10(b)(2). 

(3) Requests to change manner in which information 
is reported. Within 90 days after receipt of a properly 
completed request to change the manner in which infor- 
mation is reported to consumer reporting agencies and 
others regarding an account described in subsection (2), 
a creditor shall designate the account to reflect the fact 
of participation of both spouses. When furnishing infor- 
mation concerning any such account, the creditor shall 
comply with the reporting requirements of subsection 
(1)(b) and (1)(c). The signature of an applicant or the 
applicant's spouse on a request to change the manner in 
which information concerning an account is furnished 
shall not alter the legal liability of either spouse upon 
the account or require the creditor to change the name 
in which the account is carried. 

(4) Inadvertent errors. A failure to comply with this 
section shall not constitute a violation when caused by 
an inadvertent error; provided that, on discovering the 
error, the creditor corrects it as soon as possible and 
commences compliance with the requirements of this 
section. [Order 34, § 162—40-181, filed 6/30/77.] 
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CONSUMER REPORTING AGENCIES 


WAC 162-40-191 General rule. A consumer report- 
ing agency shall not report to a creditor any information 
relating to an applicant's race, creed, color, national ori- 
gin or sex. [Order 34, § 162-40-191, filed 6/30/77.] 


WAC 162-40-201 Rules concerning credit files. (1) 
Establishing credit files. A consumer reporting agency 
shall not refuse to establish a credit file for any person 
in any name under which an applicant may open or 
maintain an account pursuant to WAC 162-40-140. 
This file may be referenced with the file of the appli- 
cant's spouse. 

(2) Name on credit report. A consumer reporting 
agency shall issue credit reports in the name in which 
the request for the report was received. A credit report 
may include the name of the spouse or former spouse, if 
available. 

(3) Public record information. If a consumer reporting 
agency places public record information in credit files 
and such information contains the names of both 
spouses, such information shall be referenced so that it is 
accessible in the name of each spouse. 

(a) If a consumer reporting agency places public 
record information concerning a decree of separation or 
dissolution of marriage in credit files, it shall place such 
information in the individual credit file of each spouse. 

(4) Community credit files. A consumer reporting 
agency may reference the credit files of married persons 
by listing in a spouse's file that the information is con- 
tained in the other spouse's file, provided the informa- 
tion is accessible by use of each spouse's name. 

(5) Transfer of joint account information. A consumer 
reporting agency shall, upon request, transfer informa- 
tion from joint credit files to an individual credit file re- 
gardless of the name in which the information was 
originally reported. [Order 34, § 162—40-201, filed 
6/30/77.] 
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WAC 162-40-211 (202.12) Record retention. (1) 
Retention of prohibited information. Retention in a 
creditor's files of any information, the use of which is 
prohibited by these regulations, shall not constitute a vi- 
olation of these regulations where such information was 
obtained: 

(a) from any source prior to June 1, 1976; 

(b) at any time from consumer reporting agencies, 
and; 

(c) at any time from an applicant or others without 
the specific request of the creditor; or 

(d) at any time as required to monitor compliance 
with this statute, or other federal or state statute or 
regulation. 

(2) Preservation of records. 

(a) For 25 months after the date that a creditor noti- 
fies an applicant of action taken on an application, the 
creditor shall retain as to that application in original 
form or a copy thereof: 
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(i) any application form that it receives, any informa- 
tion required to be obtained concerning characteristics of 
an applicant to monitor compliance with any other writ- 
ten or recorded information used in evaluating the ap- 
plication and not returned to the applicant at the 
applicant's request; 

(ii) a copy of the following documents if furnished to 
the applicant in written form (or, if furnished orally, any 
notation or memorandum with respect thereto made by 
the creditor): 

(A) the notification of action taken; and 

(B) the statement of specific reasons for adverse ac- 
tion; and 

(iii) any written statement submitted by the applicant 
alleging a violation of this regulation. 

(b) For 25 months after the date that a creditor noti- 
fies an applicant of adverse action regarding an account, 
other than in connection with an application, the credi- 
tor shall retain as to that account, in original form or a 
copy thereof: 

(i) any written or recorded information concerning 
such adverse action; and 

(ii) any written statement submitted by the applicant 
alleging a violation of this regulation. 

(c) In addition to the requirements of subsections (a) 
and (b), any creditor that has actual notice that a com- 
plaint has been filed against it under chapter 49.60 
RCW and these regulations shall retain the information 
required in subsections (a) and (b) until notified of final 
disposition of the matter by the Washington State Hu- 
man Rights Commission. 

(d) In any transaction involving more than one credi- 
tor, any creditor not required to comply with WAC 162- 
40-180 (notifications) shall retain for the time period 
specified in subsection (2) all written or recorded infor- 
mation in its possession concerning the applicant, in- 
cluding a notation of action taken in connection with any 
adverse action. 

(3) Failure of compliance. A failure to comply with 
this section shall not constitute a violation when caused 
by an inadvertent error. [Order 34, § 162—40—210 (codi- 
fied WAC 162—40-211), filed 6/30/77.] 


WAC 162-40-221 Rules of construction. (1) Any 
violation of the provisions of this chapter shall constitute 
an unfair practice within the meaning of RCW 49.60- 
.175, 49.60.176, and/or RCW 49.60.222(9). 

(2) Captions, catchlines and parenthetical references 
to Regulation B, 12 C.F.R. pt. 202 are intended solely as 
aids to convenient reference, and no inference as to the 
substance of any provision of these regulations may be 
drawn from them. [Order 34, § 162-40-221, filed 
6/30/77.] 


EXEMPTIONS 


WAC 162-40-231 (202.8) Exemption for special 
purpose credit program. Any credit program that quali- 
fies as a special purpose credit program under the provi- 
sions of 12 C.F.R. § 202.8 is exempt from the operation 
of these regulations to the extent these regulations are 
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inconsistent with the provisions of 12 C.F.R. § 202.8. 
[Order 34, § 162—40—231, filed 6/30/77.] 


WAC 162-40-241 (202.3) Special treatment for cer- 
tain classes of transactions. (1) Classes of transactions 
afforded special treatment. The following classes of 
transactions are afforded specialized treatment: 

(a) extensions of credit relating to transactions under 
public utility tariffs involving services provided through 
pipe, wire, or other connected facilities if the charges for 
such public utility services, the charges for delayed pay- 
ment, and any discount allowed for early payment are 
filed, with, or reviewed or regulated by, an agency of the 
federal government, a state, or a political subdivision 
thereof; 

(b) extensions of credit subject to regulation under 
section 7 of the Securities and Exchange Act of 1934 or 
extensions of credit by a broker or dealer subject to reg- 
ulation as a broker or dealer under the Securities and 
Exchange Act of 1934; 

(c) extensions of incidental consumer credit, other 
than the types described in subsections (a) and (b): 

(i) that are not made pursuant to the terms of a credit 
card account; 

(ii) on which no finance charge as defined in 12 
C.F.R. § 226.4 (Regulation Z) is or may be imposed; 
and 

(iii) that are not payable by agreement in more than 
four installments; 

(d) extensions of credit primarily for business or com- 
mercial purposes, including extensions of credit primari- 
ly for agricultural purposes, but excluding extensions of 
credit of the types described in subsections (a) and (b); 
and 

(e) extensions of credit made to governments or gov- 
ernmental subdivisions, agencies, or instrumentalities. 

(2) Public utilities credit. The following provisions of 
these regulations shall not apply to extensions of credit 
of the type described in subsection (1)(a): 

(a) WAC 162-40-181 relating to furnishing of credit 
information; and 

(b) WAC 162-40-211 relating to record retention. 

(3) Securities credit. The following provisions of these 
regulations shall not apply to extensions of credit of the 
type described in subsection (1)(b): 

(a) WAC 162-40-101 concerning information about 
a spouse or former spouse; 

(b) WAC 162-40-091(4) concerning information 
about marital status; 

(c) WAC 162-40-081 concerning information about 
the sex of an applicant; 

(d) WAC 162-40-141(2) relating to designation of 
name, but only to the extent necessary to prevent viola- 
tion of rules regarding an account in which a broker or 
dealer has an interest, or rules necessitating the aggre- 
gation of accounts of spouses for the purpose of deter- 
mining controlling interests, beneficial interests, 
beneficial ownership, or purchase limitations and 
restrictions; 

(3) WAC 162-40-151 relating to action concerning 
open end accounts; 
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(© WAC 162-40-161 relating to signatures of spouse 
or other person; 

(g) WAC 162-40-181 relating to furnishing of credit 
information; and 

(h) WAC 162-40~211 relating to record retention. 

(4) Incidental credit. The following provisions of these 
regulations shall not apply to extensions of credit of the 
type described in subsection (1)(c): 

(a) WAC 162-40-101 concerning information about 
a spouse or former spouse; 

(b) WAC 162-40-091(4) concerning information 
about marital status; 

(c) WAC 162-40-091(1) concerning information 
about income derived from alimony, child support, sepa- 
rate maintenance payments; 

(d) WAC 162-40-081 concerning information about 
the sex of an applicant to the extent necessary for medi- 
cal records or similar purposes; 

(e) WAC 162-40-—161 relating to signatures of spouse 
or other person; 

(f) WAC 162-40-171 relating to notifications; 

(g) WAC 162-40-181 relating to furnishing of credit 
information; and 

(h) WAC 162-40-211 relating to record retention. 

(5) Business credit. The following provisions of these 
regulations shall not apply to extensions of credit of the 
type described in subsection (1)(d): 

(a) WAC 162-40-091(4) concerning information 
about marital status; 

(b) WAC 162-40-171 relating to notifications, unless 
an applicant, within 30 days after oral or written notifi- 
cation that adverse action has been taken, requests in 
writing the reasons for such action; 

(c) WAC 162-40-181 relating to furnishing of credit 
information; 

(d) WAC 162-40-211 relating to record retention, 
unless an applicant, within 90 days after adverse action 
has been taken, requests in writing that the records re- 
lating to the application be retained. 

(6) Governmental credit. Except for WAC 162-40- 
010 relating to the authority and scope, WAC 162-40- 
041 relating to definitions, WAC 162—40-051 relating to 
the general rule prohibiting discrimination, WAC 162— 
40-071 relating to the general rule concerning requests 
for information, WAC 162-40-121 relating to the gen- 
eral rule concerning use of information, and WAC 162-— 
40-211(1) relating to the retention of prohibited infor- 
mation, the provisions of these regulations shall not ap- 
ply to extensions of credit of the type described in 
subsection (1)(e). [Order 34, § 162-40-241, filed 
6/30/77.] 


WAC 162-40-251 Remedies. A hearing tribunal 
may order, or the commission's staff may propose upon 
a finding of reasonable cause to believe a violation of 
chapter 49.60 RCW has occurred, or in prefinding set- 
tlement efforts, remedies, including but not limited to: 

(1) Requiring the creditor to establish in writing non- 
discriminatory criteria for the granting of credit. 

(2) Requiring the creditor or consumer reporting 
agency to conduct training sessions of its employees and 
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agents in order to insure that discriminatory practices 
cease. 

(3) Requiring the creditor to pay actual or special 
damages to aggrieved parties. 

(4) Requiring the creditor to submit to the commis- 
sion proof that it has ceased said discriminatory practic- 
es and implemented a policy of nondiscrimination. 

(5) Requiring that the creditor conduct remedial 
advertising. 

(6) Requiring the creditor to offer credit to the ag- 
grieved parties. 

(7) Requiring the creditor or consumer reporting 
agency to revise the structure and content of its files to 
eliminate discrimination and to remove all references to 
the complaint from the complainant's file. 

(8) Requiring the posting of a notice in view of appli- 
cants for credit stating that it is an unfair practice for 
any person furnishing credit to deny or terminate such 
credit or to adversely affect an individual's credit stand- 
ing because of such individual's race, creed, color, sex, 
national origin, or marital status. 

(9) Requiring the distribution of these regulations to 
each of its employees and agents who determine, influ- 
ence, or effectuate the creditor's policies and practices. 
[Order 34, § 162—40-251, filed 6/30/77.] 


